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Current Topics. 

The interest in national affairs which has been aroused 
during the past month would seem to have withdrawn en- 
tirely the attention of our citizens from au exposure which 
has recently been made, in a judicial investigation into a late 
municipal election in this county. Several months ago the 
scheme and charter for the separation of the city from the 
county was submitted to the voters, and unexpectedly de- 
feated. Application being made to the circuit court for a 
recount of the votes, and a commission being appointed, an 
investigation is now in progress. The evidence which has 
thus far been adduced reveals a system of corruption in our 
midst to which the history of election frauds in this country 
hardly furnishes a parallel. 


Among the causes which rendered this outrage possible 
three abuses present themselves at the outset. 1. The judges 
of election. 2. The polling precinct. 3. The period which 
is allowed to elapse between the closing of the polls and the 
making of the returns. Concerning the first, we confess to 
knowing little, having no sufficiently disreputable acquaint- 
ances who, from any connection with these persons whose 
frauds have been self-exposed, might be able to give us 
the necessary information. But from the sworn evidence 
during the investigation, it appears that at this precinct, 
at least, no permanent place of abode and visible means of 
support, are the only necessary qualifications for the posi- 
tion ; and that this is not an exceptional case, we can more 
readily believe than that reputable citizens can not be 
found, were it so wished, to serve the public in that ca- 
pacity. The place ordinarily selected for the polling place 
is not calculated to impress a thinking man favorably. The 
chances are that it is either a bar-room or a grocery, and, in 
the case we have spoken of, the modus operandi consisted 
in the ballot being received through a window and deposited 
in the back yard. This is one of the worst features of the 
whole business. It is hardly probable that any fraud, of so 
wholesale a nature as that in point, could have been accom- 
plished had the judges been under the eyes of the community. 
The testimony of the conspirators shows that the co-operation 
of every judge and clerk in the room was necessary. The peo- 
ple have a right to demand that the judges of election shall 
not sit with closed doors. Our courts must be open to the 
public, and we fail to see why this peculiar judiciary should 
be exempt from the operation of this rule. Let the voting 
take place in the view of the voters assembled, and one op- 
portunity for fraud at least will be removed. In this county 
two days are allowed in which to return the ballot boxes to 
the clerk. We would venture the suggestion that, if it be 
impossible for the returns to be made on the same evening, 
the public vaults would be a much safer depository for the 
boxes than the bed-room or attic of a private citizen. 


The promoters of this investigation will have rendered a 
more signal service to our people than the triumph of their 
project, if the disgraceful exposures which have been made 
shall result in turning the attention of honest men to a con- 
sideration of this system of public fraud. Whether the 
criminals in this case will meet with any punishment for their 
acts, we do not know ; that in the present state of the law on 
this subject it will not be adequate, we are assured. Whether 
we will much longer punish the thief who steals our property 
—which is our wealth, and fail to strike him who steals our 





franchise—which is our liberty, remains to be seen. We are 
a people whose lives and the lives of our ancestors have 
been held cheap when our liberties have been assailed. It 
will have been in vain that we have repulsed the foe if we 
shall fall by the assassin. We hope that the time may come, 
and that soon, when the robber of the people’s will shall be 
looked upon as the greatest of all criminals, and be visited 
with the highest of all punishments. 


The writ of habeas corpus, during the political excitement 
of the last few weeks in the south, has played a very im- 
portant part, assuming a prominence which, after all, does not 
exceed its importance. In the Supreme Court of the United 
States, at the commencement of the present term, in the case 
of Ex parte Parks, the question of the review by the appel- 
late court, of the proceedings on this writ in an inferior court, 
was considered. It was held that where an inferior court has 
jurisdiction of the cause and the person in a criminal suit, 
and no writ of error lies to the supreme court, the latter will 
not review the legality of the proceedings on habeas corpus ; 
that it is only where the proceedings below are entirely void, 
either for want of jurisdiction, or other cause, that such re- 
lief will be given, and that whether a matter for which a de- 
fendantis indicted in the district court is, or is not, a crime by 
the laws of the United States, is a question which that court 
must decide, and is within its jurisdiction. The appellate 
court will not review its decision by habeas corpus. The gen. 
eral principles, said the court, upon which the writ of habeas 
corpus is issued in England were well settled by usage and 
statutes long before the peried of our national independence, 
and must have been in the mind of Congress when the power 
to issue the writ was given to the courts and judges of the 
United States. These principles, subject to the limitations 
imposed by the federal constitution and laws, are to be re- 
ferred to for guidance on the subject. Lord Coke, before the 
habeas corpus act was passed, excepted from the privilege o¢ 
the writ persons imprisoned upon conviction for a crime, or 
in execution. 2 Inst.52; Com. Dig., Hab. Corp., B. The habeas 
corpus act itself excepts those committed or detained for 
treason or felony plainly expressed in the warrant, and per- 
sons convict, or in execution by legal process. Com Dig. id. 
Lord Hale says: “If it appear by the return of the writ 
that the party be wrongfully committed, or by one that hath 
not jurisdiction, or for a cause for which a man ought not to 
be imprisoned, he shall be discharged or bailed.” 2 Hail’s P. 
C. 144, Chief-Baron Gilbert says: “If the commitment be 
against law, as being made by one who had no jurisdiction of 
the cause, or of a matter for which by law no man ought to 
be punished, the court are to discharge.” Bac. Abr., Hab. 
Corp.,B. 10. These extracts are sufficient to show that when 
a person is convict or in execution by legai process, issued by 
a court of competent jurisdiction, no relief can be had. See 
also ex parte Barry, 2 How. 65; ex parte Kearney, 7 Wheat, 
38; ex parte Wells, 18 How. 307 ; ex parte Lange, 18 Wall. 163 ; 
3 Pet. 203. The case of Booth v. Rycroft, 3 Wis. 157, seems 
to be in point.as an authority in favor of granting the writ, 
but the judgment in that very case was reversed by the Uni- 
ted States Supreme Court, reported in 21 How. 506. 


In Professor Washburn’s closing address to the Harvard 
Law School, he speaks in these words concerning the duty of 
an advocate, when called upon to engage in the defence of a 
person charged with a crime, where he has reason to suppose 
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his client is guilty : “To my mind there are no two sides to 
the question, provided the lawyer deals fairly with what 
properly comes before the court. He has no right to tell the 
jury he believes his client innocent, if he does not. But he not 
only has a right, but it is his duty, to see that the defendant 
has fair play, and if the proof of his guilt fails, or the wit- 
nesses against him are prejudiced or perjured, he is bound to 
give his client the benefit of its exposure, and if he thereby 
escapes, justice may fail in that particular case, but the great 
and holy cause of justice will be advanced by it. Such trials 
are not mere battles between the commonwealth and the 
prisoners at the bar. They are but incidents in the working 
of that system, upon the purity and integrity of which men 
hold their lives, their property, and everything they account 
dear, in security. Men believe these to be safe, because they 
hold them by the same law which watches over and ‘guards 
the rights and persons of their fellow-citizens, from the hum- 
blest to the highest. But let it be ever understood that a man, 
because he is poor and friencless, under a charge of crime, 
can be seized and dragged before a court, and, because there is 
a popular clamor against him, no man can be found to see that 
he is fairly dealt by, and fairly convicted if found guilty, his 
conviction and punishment would do more to weaken public 
confidence in the administration of the law than the escape 
of a score of men suspected of crimes. The lawyer who, in 
such a case, consents to take the defence of such a man, and 
conducts it in good faith, instead of doing a dishonest or dis- 
honorable act, is a benefactor to the very community who cry 
out against him. Had the victims of the delusion of witch- 
craft in 1692, been defended by counsel who dared to expose 
the falsity of the evidence upon which they were convicted, 
Massachusetts might have been spared that foul blot upon 
the fair fame of her courts. Even the exasperated populace 
of Boston, when the excitement was over, were ready to join 
in the tribute of applause to John Adams and his associates, as 
public benefactors, for their courage in daring to defend the 
British soldiers who had shot down Crispus Attucks in the 
streets of that city in 1770.” 

These are noble words. An advocate has grave and weighty 
obligations upon him, not the least of which is the duty of 
defending a criminal without fear, favor or affection. He 
must dread neither the misrepresentation nor the antag- 
onism of the populace. Called not unfrequently to de- 
fend those against whom the public prejudice runs high, it is 
his duty to do so. An advocate who would act otherwise 
would cease to enjoy, and deserve to forfeit, the rights of the 
bar which he had dishonored. 


The decision of the English Court of Criminal Appeal, in 
the case of The Franconia, seems to have attracted consider- 
able attention, the judgment of the court being cabled to this 
country on the day it was delivered. Few, probably, who read 
the brief announcement among the dispatches in the morning 
papers, that the judgment in the court below had been 
quashed, were aware of the nature of the case. The facts 
were these: Captain Kuhn, the master of the Franconia, a 
German vessel, managed his ship with such gross carelessness 
that she came into collision with an English vessel, the 
Strathclyde, within two miles of the English coast, sunk her, 
and Jessie Dorcas Young, a passenger in the Strathclyde, 
and a British subject, was drowned. Captain Kuhn-was tried 
at the Old Bailey for manslaughter, and was convicted. His 
counsel took objection to the jurisdiction of the court on the 
grounds that the prisoner was a foreigner, and that the act 
was done on the seas and on board a foreign vessel, not avail- 
ing itself of the hospitality of England, but passing from one 
foreign port to another. Against this view it was contended 





by the Crown that, inasmuch as at the time of the collision 
both vessels were within the distance of three miles from the 
English shore, the offence was committed within the realm 
of England, and was triable by the English courts. There 
was also a subsidiary contention on the part of the Crown 
that the person injured was on board an English ship at the 
time when she received the injury, and that, in fact, the 
offence was committed on board an English ship. On appeal to 
the Court of Criminal Appeal, the judgment was quashed, an 
extraordinary circumstance occurring from the fact that six 
out of the thirteen judges dissented. The majority of the judges 
(Cockburn, C. J., Kelly, C. B., Bramwell, J. A., Sir R. Philli- 
more, Lush, J., Pollock, B., and Field, J.,) held that, though 
astate had dominion within the distance of three miles from 
low watermark, yet that such a dominion was merely for 
purposes of defence and security, and did not warrant the 
assumption of criminal jurisdiction in respect of peaceable 
foreign vessels passing over those waters. Of the minority, 
Lord Coleridge, C. J., and Denman, J., decided for the Crown 
on both the points raised, viz., as to the three miles being 
within the jurisdiction, and also as to the act having been 
committed on board a British vessel, whilst Brett, J. A., and 
Amphlett, B., founded their judgments on the first point 
alone. Grove, J., held that either point was sufficient to 
sustain a conviction, and Lindley, J., elected to rest his opin- 
ion on the question of jurisdiction within the three-mile 
zone, at the same time expressing the view that there was 
some judicial authority for the contention that the act was 
done on board a British vessel, though he did not feel satis- 
fied on the matter. The Solicitors’ Journal, in commenting 
upon the decision, says: 


“We can not pretend to decide between these conflicting judgments, 
but we may point out that, as to the first point, it was admitted on all 
hands that the state has  acgemaavy within the three-mile zone, and 
that this jurisdiction has been granted by the consensus of nations for 
the protection and security of the adjacent state. May it not, then, with 
some reason, be said that this jurisdiction will exist to little effect if it 
have not the sanction of the criminal law? With respect to the other 
point, that the act was committed on board an English vessel, a corre- 
spondent of the Times has cited a case which he seems to think settles 
this matter, and, indeed, the whole question. ‘* Nearly a hundred years 
ago a man, firing from the shore, killed another 100 yards off at sea. 
The question arose whether the offence was committed at sea or on 
land; if at sea, it came under the admiralty jurisdiction; if on land, it 
was triable at the county assizes. It was held that the offender should 
be tried by the admiralty jurisdiction, for the offence was committed 
where the death happened, and not at the place from whence the cause 
of death proceeded.’’ Coombes’ Case, 1 Leach, 388. If this precedent 
is valid, ‘‘C.” says it ought to govern the Franconia case, and, as the 
offence was committed on board the English ship run down, and not on 
board the German ship, ‘‘C.’’ concludes that Kuhn is liable to our law 
without any reference to the three miles limit. The case does not really 
touch the point, for there the offence was begun and completed at the 
same moment, in the same place, and under the same jurisdiction. The 
shot took effect, and the man died, on board an English ship, In the 

resent case, Jessie Dorcas Young did not die on board an English ship, 

ut was thrown overboard and Evuned: We are, therefore, driven 
back to the original position: have we jurisdiction over that portion of 
the seas where Jessie Dorcas Young died? It appears to have been 
doubtful at common law whether, whe a man died in one county ofa 
stroke received in another, the offence could be considered as having 
been completely committed in either county. 2 Hawk. P. C. c. 25, s. 
36; 1 East, P. C. c. 5,8. 128, p. 361. Of the two things—the stroke and 
the death—which occurred in different jurisdictions, the death seems to 
have been regarded as the more important; and Coombes’ case cer- 
tainly can not be taken to have decided that the place of the stroke 
only need be regarded.” 


It seems that the number and voluminousness of the judg- 
ments delivered by the judges is perplexing the Law Reporting 
Society a great deal. The questions decided are new and im- 
portant, and ought to be recorded, but it is said that they 
would take a volume to contain tnem, at a cost of nearly five 
thousand dollars. The judgment of the chief justice alone 
occupied three hours in delivery. It is probable that the 
middle course will be taken of printing the two most im- 
portant judgments on each side. 
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Votes Cast for an Ineligible Candidate. 

A vote cast for an ineligible candidate is not necessarily 
thrown away. The effect to be given to it depends largely 
upon the intention of the elector. A vote cast for one whom 
the voter knows to be disqualified to hold the office is a nul- 
lity, and will not be counted against an opposing candidate. 
But it is not enough that the voter has notice of the disquali- | 
fying fact; he must, in addition, have notice of the law | 
which makes that fact a disqualification. In such a ease, the 
presumption that the voter knows the law does not obtain. 
The presumption that he would not wilfully throw away his 
vote is stronger than the presumption (violent in most cases) 
that he knows the law. 

The rule is well stated in People ex vel. Furman v. Ciute, 
50 N. Y. 451, after an elaborate consideration of the English 
and American authorities: ‘‘ We think the rule is this: the 
existence of the fact which disqualifies, and the law which 
makes that fact operate to disqualify, must be brought home 
so closely and so clearly to the knowledge or notice of the 
elector, as that to give his vote therewith indicates an intent 
to waste it. The knowledge must be such, or the notice 
brought so home, as to imply a wilfulness in acting, when 
action is in opposition to the natural impulse to save the 
vote and make it effectual. He must act so in defiance of both 
the law and the fact, and so in opposition to his own better 
knowledge, that he has no right to complain of the loss of his 
franchise, the exercise of which he has wantonly misapplied.” 
In applying the foregoing rule to the facts of the case be- 
fore the court it was said: ‘‘ Now the finding in this case is 
that there was no proof of actual notice of Clute’s ineligi- 
bility, nor of any facts from which notice could be implied, 
save that he was asupervisor. There was but this fact and 
the law upon the statute book ; sufficient in themselves, as we 
hold, to render him ineligible. But therefore to give the 
office to the relator, it is first to be presumed, as a matter of 
law, that near 300 of those who voted for Clute had knowl- 
edge of the fact that he was supervisor; had knowledge of the 
existence of the act of 1853; and knew that the fact and the 
law concurring thus, he was ineligible to receive and avail 
himself of their votes in his favor, and knew that their votes 
given to him were wasted, without effect upon the count. 
It is to be presumed further that, knowing this, they all, 
though seemingly desirous of taking an effectual participa- 
tion in the choice of a person to the office of superintendent, 
deliberately so acted as they are assumed to have persisted 
against knowledge; determined to ‘do nothing but tender 
their vote for him.’ It is not in accordance with common 
sense, and we find no rule or authority so stringent as to 
compel us to that result.” 

In Gulick v. New, 14 Ind. 93, it was held, on a state of facts 
similar to the foregoing, that where the ineligibility of the 
candidate arose from his holding a public office, the people 
within the jurisdiction of such office were chargeable in law 
with notice of such ineligibility, and that the eligible candi- 
date having the next highest vote was elected. But this rule 
has never been adopted outside of Indiana, except perhaps in 
Hatcherson v. Tilden, 4 Har. & McH. 279, which was a case at 
Nisit Prius. 

Many cases go to the other extreme and hold that where a 
vote for an ineligible person is not declared void by statute, 
actual knowledge of the disability-and its legal effect will not 
give the election to the eligible candidate having the next 
highest vote. State v. Giles, 1 Chand. (Wis.) 112 s. c., 2 
Pinney, 166. Approved, per Dixon, C. J., State v. Smith, 14 
Wis. 498; State v. Tierney, 23 Wis. 430. And it is said in 
Dillon on Municipal Corporations, 176, § 135, that such is the 
weight of American authority. But the cases cited do not 
generally go to that extent. In none of them was presented 








the question of the effect to be given to a vote deliberately 
cast for a ineligible candidate, knowing him to be such. On 
the facts the cases are in harmony with the case first herein- 
before cited. 

In People v. Molitor, 23 Mich. 341, it was held that no one is 
elected at a popular election unless there are more ballots 
cast for him than any other person, whether there is or is not, 
in fact, any such other person in existence who can take the 


| office. 


Commonwealth v. Cluley, 56 Penn. St. 270, was a case 
where the defendant, having held the office of sheriff of a 
county, became a candidate for the same office in the same 
county before the lapse of time prescribed by the consti- 
tution. In holding that the person having the next highest 
vote was not elected, the court said: “The votes cast at an 
election for a person who is disqualified from holding an 
office are not nullities. They can not be rejected by the in- 
spector, or thrown out of the court by the return judges. The 
disqualified person is a person still, and every vote thrown 
for him is formal.” And, as supporting the same general doc- 
trine, see Saunders v. Haynes, 13 Cal. 145; State v. Gastinel, 
20 La. Ann. 114; Fish v. Collins, 21 La. Ann. 289; State v, 
Vail, 53 Mo. 97; State v. Swearingen, 12 Ga. 23; Cockran vy. 
Jones, 14 Am. Law Reg. 222; Opinion of the judges, 38 Maine, 
Appendix ; Cooley on Constitutional Limitations, 620, where 
it is said: “If the person receiving the highest number of 
votes was ineligible, the vote cast for him will still be effect- 
ualso faras to prevent the opposing candidate being chosen, 
and the election must be considered as having failed.” 

In Rex v. Hawkins, 10 East, 211, Lord Ellenbrough held that 
where the electors voted for a candidate with notice of his 
disqualification, the votes were thrown away and were to be 
considered as not cast at all. In this case notice of the dis- 
qualifying fact was shown, and the law imposing the disquali- 
fication was publicly read to the electors before they cast 
their votes. The same may besaid of Rex v. Bridge. 1M. & 
S. 76, and Rex v. Parry, 14 East, 549. In Gosling v. Veley, 7 
Ad. & El. 406 ; 53 Eng. Com. Law, 406, it was said that if the 
disqualification be disclosed after the election, the party may 
be ousted, “ and the election be declared void ; but the candi- 
date in minority will not be deemed ipso facto elected.” 

The English authorities on this question are reveiwed at 
some length in the Galway Election Cases, 20 Weekly Re- 
porter, 833, 2 Mook’s Eng. Rep. 714; where§ in referring to the 
judgment of Lord Denman in Gosling v. Veley, it was said: 
‘‘ The last proposition of Lord Denman, that a person having 
notice of the fact is presumed to know the law, has been 
qualitied by a recent decision in the Court of Queen’s Bench 
—s .: Queen v. The Mayor, Aldermen and Burgesses of 
Tewkesbury, 16 W. R. 1200, L. R. 3 Q. B. 638, which decides 
that notice of the facts creating disqualification is not ne- 
cessarily notice of the disqualification.” Inthe case last cited 
the disqualification consisted in the fact that the candidate 
was mayor and returning officer, and as such was disqualified 
from being a candidate. Blackburn, J., delivering the opin- 
ion of the court said: “Every elector in the borough must 
have known that Blizard was the mayor, and every elector in 
the borough who saw him presiding at the election must 
have known as a fact that he was the returning officer, and 
every elector who was a lawyer, and who had read the case 
of Reg. v. Owens, would have known that he was disqualified. 
From the knowledge of the fact that Blizard was mayor and 
returning officer, was every elector bound to know, as a mat- 
ter of law, that he was disqualified? . . In my opin- 
ion, the knowledge that Blizard was returning officer does not 
in law necessarily involve the knowledge that he was disquali- 
fied.” And Lush, J., concurring, said : “‘ lam of opinion that it 
is not enough to show the voter knew the fact only, but 
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it is necessary to show sufficient to raise a reasonable in- 
ference that he knew the fact amounted to a disqualifica- 
tion.” M. A. L. 





The Examination of Accused Persons—The Law as 
Altered by Statute.—II. 

The efforts of Bentham had resulted in a gradual relaxation 
of the rules as to the competency of evidence. Eighteen 
years after the publication of his great work, in which he had 
so ably and forcibly maintained the principle that “in the 
character of competency no objections ought to be allowed,” 
the English Parliament determined to test the subject, and 
to that end a bill was passed, permitting the testimony of 
parties in interest, in the county courts. Six years later, in 
1851, Lord Brougham’s act extended this innovation, with 
but few exceptions, to all civil cases. This rule has been 
adopted, in one form or another, in all of the states and ter- 
ritories, and in the laws of the United States. There can be 
no doubt that neither the promoters of the English act of 
1851, nor the legislators of the different states, intended the 
change to extend to criminal cases. Such an intention was 
so far from their minds that, in the majority of the first acts 
passed on the subject, they did not deem it necessary to ex- 
pressly except criminal proceedings. This will be the more 
apparent when we consider the state of the criminal law of 
England fifty years ago, and the source from which, in the 
earlier history of the different states, legislators drew not a 
few of their systems of practice and procedure. But, soon 
after the passage of these enabling acts, it was attempted to 
construe the provision which they generally contained that 
“no one should be excluded as a witness on account of inter- 
est,” so as to extend it to defendants in criminal cases. But 
the judges generally construed the word interest to mean 
pecuniary interest, and the interest of a criminal, in his life, 
liberty, and character, not to come within its meaning. Reg. 
v. Humphreys, 9 U. C. Q. B. 337: Williams v. People, 33 N. 
Y. 688; Patterson v. People, 46 Barb. 625. Some courts, how- 
ever, held otherwise, and consequently later legislation has 
been more precise, and, wherever it is not intended that the 
relief should extend to criminal cases, it is, almost without 
exception, so declared in express terms in the act. State v. 
Gigher, 23 fa. 220. In Indiana, by an act passed in 1861, it was 
enacted that “‘every free white person of competent age shall 
be a competent witness in any civil cause or proceeding, and no 
person shall be disqualified as a witness by reason of interest 
in that event of that or any other suit, or because such per- 
son is a party in said action or proceeding. Any person, a 
party in the action, may testify in his own behalf, or in be- 
half of any other party or parties therein, and any one person 
or party in a suit may compel any other person or party 
therein to testify, under the same rules and regulations as other 
witnesses may be compelled, and the interest in the suit of 
any witness shall be regarded only as to his credibility, and 
shall not affect his or her competency.” An act then in force, 
passed in 1852, on practice in criminal trials, contained the 
following provision: “ The following persons are competent 
witnesses : first, all persons who are competent to testify in 
civil actions ; second, the party injured by the offence com- 
mitted ; third, accomplices, when they consent to testify.” 
In Hoagland v. The State, after the act of March 1861 took 
effect, on the trial the defendant offered himself as a witness, 
but the state objecting, he was rejected. The supreme court, 
in affirming the ruling, say: “The solution of this question 
depends upon the construction which shall be given to the 
provision of the act of 1852, making ‘all persons who are 
competent to testify in civil actions, competent witnesses in 
criminal cases. Was this provision intended to adopt the 
law aa it then stood upon the subject of the competency of 





witnesses in civil actions, or was it intended to adopt such 
law with all the changes that might thereafter be made in 
respect to such competency? We are inclined to the opinion 
that the former only was intended. The language employed 
does not well admit of any other interpretation. The words 
‘who are competent’ imply present time, as effectually as if 
the words ‘who are now competent’ had been employed. 
The phrase has reference, of course, to the time when the act 
took effect, for from that time only a statute ordinarily 
speaks. In order to give the provision the construetion con- 
tended for, and make it embrace such changes as might after- 
wards be adopted in the law respecting the competency of 
witnesses in civil cases, some interpretation, or change of 
phraseology, would be necessary. Such interpretation would 
require that the provision should read somewhat as follows: 
‘all persons who are, or who may be hereafter, rendered in- 
competent to testify in civil actions,’ etc.” 

The English law, as we have shown in a former paper (ante, 
p. 684), has not yet been so amended as to permit the testi- 
mony of defendants in criminal cases. Curiously enough, it 
may be said that at present the subject of the admissibility 
of the prisoner at the bar, as a witness in his own behalf, has 
advanced to about the same stage as in 1847 the discussion as 
to the testimony of the parties in a civil suit had reached. 
When Brougham introduced his bill, he was able to present 
abundant and overwhelming proof of its beneficial results in 
the county courts, and to-day Mr. Stephen may show even 
higher proof of the utility of the abrogation of the old rule 
in criminal trials, by presenting the testimony in his hands 
concerning the practical working of his Indian Evidence act. 

In this country, Maine was the first state to pass an act 
allowing the testimony of defendants in criminal cases (Peo- 
ple v. Tyler, 36 Cal. 529), and to Chief Justice Appleton of 
the supreme court of that state, the credit of having placed 
his state in the lead,is due. Since then, in a number of states 
the example of Maine has been followed, and a variety of 
laws, having the same object in view, but in dissimilar modes, 
have been enacted by different legislatures. 

The Maine law enacted that “in all criminal cases the 
accused shall, at his own request, but not otherwise, be a 
competent witness,”’ Acts of 1874, c. 280, which act was, shortly 
after its adoption, held to be constitutional, and not in contra- 
vention of the provisions of the bill of rights, that the accused 
“shall not be compelled to furnish evidence against himself.” 
State v. Bartlett, 55 Me. 200. By the code of California, the rules 
of evidence in civil actions are applicable also to criminal 
trials (Pen. Code, p. 1102), and in civil actions neither par- 
ties nor persons interested are excluded. In Connecticut 
‘any person on trial for crime shall, at his or her request, but 
not otherwise, be a competent witness; but the neglect or 
refusal to testify shall not create any presumption against the 
defendant, nor shall such neglect be alluded to, or commented 
upon, by the prosecuting attorney, or by the court.” Gen. 
Stats. 583, p. 7. A statute of Florida provides (act of 1865, p. 
4), that, “‘in all criminal prosecutions, the party accused shall 
have the right of making a statement of the matters of his or 
her defence under oath, before the jury, when, in the opinion 
of the court, the ends of justice shall so require.”’ The Geor- 
gia code provides that, “in all criminal trials for a felony, the 
prisoner shall have the right to make to the court and jury 
such statement in the case as he or she may deem proper in 
his or her defence, said statement not to be under oath, and to 
have such force only as the jury may think fit to give it, pro- 
vided the prisoner shall not be compelled to answer any ques- 
tions on cross-examination should he or she think proper to 
decline to answer such questions.” Code, 4637. By the Illi- 
nois act, “no person shall be disqualified as a witness in any 
criminal case or proceeding by reason of his interest in the 
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event of the same, as a party or otherwise, or by reason of 
his having been convicted of any crime; but such interest or 
conviction may be shown for the purpose of affecting his 
credibility ; but a defendant in a criminal case or proceeding 
shall only at his own request be deemed a competent witness, 
and his neglect to testify shall not create any presumption 
against him, nor shall the court permit any reference or com- 
ment to be made upon such neglect.” Rev. Stat. ch. 386, 
426. And this is the law in Kansas. The statute of Mas- 
sachusetts, enacted June 22, 1870, provides that, “in the 
trials of all indictments, complaints, and other proceedings 
against persons charged with the commission of crimes 
or offences, the person so charged shall, at his own 
request, but not otherwise, be deemed a competent wit- 
ness; and his neglect or refusal to testify shall not create any 
presumption against him.’”’ Sup. Gen. Stat. 869. The statute 
of Minnesota of March 6, 1868 (2 Stats. at Large, 837), pro- 
vides that, “in the trial of all indictments, complaints, and 
other proceedings against persons charged with the commis- 
sion of crimes or offences, the person so charged shall, at his 
own request, but not otherwise, be deemed a competent wit- 
ness; nor shall the neglect or refusal to testify create any 
presumption against the defendant, nor shall such neglect be 
alluded to, or commented on, by the prosecuting attorney or 
by the court.” By the criminal code of Nebraska: “ No per- 
son shall be disqualified as a witness in any criminal prosecu- 
tion by reason of his interest in the event of the same, as a 
party or otherwise, or by reason of his conviction of any 
crime, but such interest or conviction may be shown for the 
purpose of affecting his credibility. In the trial of all indict- 
ments, complaints, and other proceedings against persons 
charged with the commission of crimes or offences, the per- 
son so charged shall, at his own request, but not otherwise, 
be deemed a competent witness; nor shall the neglect or 
refusal to testify create any presumption against him, nor 
shall any reference be made to, or any comment upon, such 
. neglect or refusal.””? Gen. Stats. 827. The Evidence Act of 
Michigan provides that, “nothing in this act shall be con- 
strued as giving the right to compel a defendant in criminal 
cases to testify, but any such defendant shall be at liberty to 
make astatement to the court,and may be cross-examined upon 
any such statement.” Comp. Laws, 1716. To the same effect 
is the practice under the Tennessee code. In New Jersey: 
“ Upon the trial of any indictment, allegation, or accusation 
of any person charged with crime, the person indicted or ac- 
cused shall be admitted to testify as a witness upon such trial 
if he shall offer himself as a witness therein in his own be- 
half.” Rev. Stat. 269. In New York, by the act of May, 1869, 
it is provided that, “in the trial of all indictments, com- 
plaints, and other proceedings against persons charged with 
the commission of crimes or offences, and in all proceedings, 
in the nature of criminal proceedings, in any and all courts, 
and before any and all officers and persons acting judicially, 
the person so charged shall, at his own request, but not other- 
wise, be deemed a competent witness, but the neglect or 
refusal of any such person to testify shall not create any prej- 
udice against him.”” The statute of New Hampshire, passed 
in 1869 (1 Sess. Laws, ch. 23) allows respondents in criminal 
cases to testify, but provides that no inference of guilt shall 
be drawn from their neglect. In Nevada, it seems that a 
prisoner on his trial is a competent witness, the credit to be 
given to his testimony to be left solely to the jury. Stats. 
1867 ; State v. Stewart, 9 Nev. 130. So also, in Colorado. 2 
Col. 19: 9 Sess. 95. The Ohio code provides, that “‘no per- 
son shall be disqualified as a witness in any criminal prosecu- 
tion by reason of his interest in the event of the same, as a 
party or otherwise, or by reason of his conviction for any 
crime, but such interest or conviction may be shown for the 








purpose of affecting his credibility,” and in another section: 
“In the trial of all indictments, complaints, and other pro- 
ceedings against persons charged with the commission of 
crimes or offences, the person so charged shall, at his own 
request, but not otherwise, be deemed a competent witness ; 
nor shall the neglect or refusal to testify make any presump-. 
tion against him, nor shall any reference be made to, nor any 


comment upon, such right or refusal.”’ By the statute of 
Pennsylvania, act of April 3, 1873: “ In the trial of all indict- 
ments, complaints, and other proceedings against persons 
charged with the commission of crimes or offences not above 
the grade of misdemeanor, in any court of record of criminal 
jurisdiction, the person so charged shall, at his own request, 
but not otherwise, be deemed a competent witness ; but his 
neylect or refusal to testify shall not make any presumption 
against him, nor shall any reference be made to, nor shall any 
comment be made upon, such neglect or refusal, by counsel 
in the case during the trial of the cause, provided that this 
act shall not extend to the trial of any person on an indict- 
ment for perjury or forgery.” In Rhode Island: ‘‘ No respond- 
ent in a criminal prosecution offering himself as a witness, 
shall be excluded from testifying because he is such respond- 
ent, and the neglect or refusal so to testify shall create no 
presumption against him.” Gen. Stats. 474. In South Caro- 
lina: ‘‘ In the trial of all criminal cases the defendant shall 
be allowed to testify if he desires to do so, but not otherwise, 
as to the facts and circumstances of the case.” Rev. Stat. 
517. And in Wisconsin: ‘In the -+rial of all indictments, 
complaints, and other proceedings against persons charged 
with the commission of crimes or offences, the person so 
charged shall, at his own request, but not otherwise, be 
deemed a competent witness ; nor shall the neglect or refusal 
to testify create any presumption against him.” 

These, it would appear, are all the states which have up 
to this time opened the door to this species of evidence. The 
code commissioners of Iowa recommended the adoption of 
a section in the code of that state, providing that in criminal 
trials and proceedings the person charged should, “ at his own 
request, but not otherwise, be deemed a competent witness,” 
but the general assembly refused to so incorporate it. The 
law on this subject remains as enacted in sec. 4556 of the 
Code : “ Nothing contained in this title shall render any per- 
son who, in any criminal proceeding is charged with the com- 
mission of any public offence, competent or compellable to 
give evidence thereon for or against himself.” And conse- 
quently, in Iowa, a defendant in a criminal case is not a com- 
petent witness. State v. Laffler, 38 Ia. 422; State v. Bixby, 
39 Ia. 465. The Missouri statute relieving a party from being 
excluded on account of interest, only extends to a “ civil suit 
or proceeding at law or in equity.” Wag. Stat. 1372. And 
the same in Maryland, Louisiana, Mississippi and Texas. In 
Oregon “a defendant in a criminal action or proceeding 
can not be a witness for or against himself.”” Gen. Laws, 361. 
In Arkansas the rule of common law in criminal proceedings in 
relation to the competency of witnesses has not been changed. 
Warner v. State, 25 Ark. 450. And the Alabama Evidence 
act applies “‘ to suits or proceedings before any court or offi- 
cer other than criminal cases.”” Rev. Code, 2704. In 1867 the 
Indiana legislature, on account of the conflict in the laws then 
in force, passed an act in these words (3 Stats. of Ind 559): 
“ Every person of competent age may be a witness in any civil 
or criminal cause or proceeding, and no person shall be dis- 
qualified as a witness by reason of interest in the event of that 
or any other action, or because such person is a party in said 
action or proceeding other than criminal.” In the United 
States courts a defendant in a criminal case can not testify in 
his own behalf, although by statute his testimony is admissible 
in the courts of the state. U.S. v. Hawthorne, 1 Dill. 422. 
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Conditional Sale—Mortgage—Registry Act. 
ROGERS LOCOMOTIVE WORKS v. LEWIS E7 AL. 


United States Circuit Court, Eastern District of Missouri, November, 
1876: 


Before Hon. Joun F. Ditton, Circuit Judge. 


1. Conditional Sales of Personalty Valid in Missouri.—Conditional 
Sales of personal property are valid in Missouri. 


2. Need not be Registered .—Instruments evidencing a conditional sale of 
chattels need not be recorded in Missouri in order to be valid against creditors 
or subsequent purchasers—the registry laws of Missouri only extending to mort- 
gages or deeds of trust of chattels. The instrument in judgment held to bea 

e on condition, and not a mortgage within the registry laws of Missouri. 


Ragiovin for one locomotive engine, called the James W. Lewis, No. 
1, and tender. The plaintiff delivered the engine and tender to the 
Keokuk & Kansas City Railroad Company, and received, as evidence of 
the contract under which they were delivered, the following instrument : 

“The Keokuk and Kansas City Railroad Company has received from 
the Rogers Locomotive and Machine works, at Patterson, N. J., one 
locomotive engine, James W. Lewis No. 1 and tender, upon the follow- 
ing conditions : 

“1. If the said railway company shall fully pay the following described 
romissory notes when they respectively become due and payable, viz: 
ne dated October 25, 1873, at four months, payable to the order of 

said railway company at the National Bank of Commerce in the city of 
New York, for five thousand six hundred and thirty-one 53-100 dollars 
($5,631 53-100), due February 25, 1874, and one same date at six months, 
Ba able as above, for five thousand six hundred and ninety-five 70-100 
ollars ($5,695 70-100), due April 15, 1874—then, and in such case it is 
reed that the said engine and tender shall become and be thereafter 
the property of said railway company, but, in the meantime and until 
such payment is made, the said Rogers Locomotive and Machine Works 
retain the title and ownership thereof. 

“2. In case of default in the payment at maturity of said notes, or 
either of them, the said Rogers omotive and Machine Works may, 
without impairing the validity and effect of said notes according to their 
tenor, resume the possession of said engine and tender, and the said 
to po hereby agrees to surrender, return and deliver up the same, in 
good order and ‘condition, to the Rogers Locomotive and Machine Works, 
who may thereafter, if they see fit, sell said engine and tender at public 
auction, on not less than ten days’ notice (either party being at liberty 
to become the purchaser at such sale), and apply the proceeds, pro tanto, 
to the payment of such of said notes as shall then remain unpaid, ren- 
dering the xf pe if any, after discharging all costs and expenses of 
sale, to the said company, whose liability, in case of deficiency, shall 
still continue. 

“Dated at , October 25, 1873. In testimony whereof, the presi- 
dent of said company, under due authority, has caused the seal of said 
company to be hereto attached, and has signed his name hereto officially, 
the day and year last above written. 

[Signed] The Keokuk and Kansas City Railway Company, by 

S. H. | heey President.” 





* ALBERT BLAIR, Secretary.” 

This instrument was never recorded. The engine has not been paid 
for—the only payment made thereon being $180. The railway com- 
pany e insolvent and a judgment was rendered against it in one 
of the state courts, in November, 1875, which was declared a lien upon 
the “ road bed, station houses, depots, bridges, rolling stock, real estate,”’ 
etc., under the act of Missouri of March 21, 1873. Upon this judgment 
execution issued, and the engine 1n question sold thereunder as personal 
property, and this is the title claimed by the defendants. 
purchaser, after the levy and before the sale under execution, 
had notice of the aforesaid instrument of October 25, 1873, and of the 
plaintiff’s claim thereunder. 

G. S. Van Wagoner, for the plaintiff; White, Clarke and Shackelford, 
for the defendants. 

DILLon, Circuit Judge.—On the argument the counsel agreed that 
the controlling question was, whether the instrument of writing dated 
October 25, 1873, was a conditional sale or a mortgage. If the former, 
then the plaintiff, it was conceded, must succeed, since in that event the 
law of Missouri did not require the instrument to be recorded. If the 
latter, then the plaintiff, it was admitted, must fail, because the instru- 
ment was not recorded, as required by the laws of Missouri in respect of 
mortgages of chattels. 

The statute in this regard is as follows: “No mortgage or deed of 
trust of personal property shall be valid against any other person than 
the parties thereto, unless possession of the mortgaged or trust property 
be delivered to and retained by the mortgagee or trustee or cestui que 
trust, or unless the mortgage or deed of trust be acknowledged or proved 
and recorded in the county,” etc. 1 Wagner Stat. p. 281, sec. 8; Bevans 
v. Bolton, 31 Mo. 437. 

The rights of the plaintiff are the same, under the facts in this case, 
wh ether the transaction as set forth in the above-mentioned instrument 
be regarded as a sale on condition of subsequent payment, the title 
meanwhile remaining in the plaintiff, or an executory agreement to sell, 
the title to vest when payment should be made, but not before. The 
courts have settled the doctrine that the seller and buyer may agree that 
the yente of the title to the property, although the property itself be 
actually delivered to the buyer, shall depend upon the buyer fulfilling 





some condition, precedent or concurrent, and that one of these condi- 
tions may be payment of the stipulated price. Benjamin on Sales, sec. 
820, and American cases cited in note; 2 Schouler on Personal Prop- 
erty, 292, 296, 298, and cases there referred to; 2 Kent’s Com. 497. And 
such is the law in the state of Missouri, as repeatedly declared by the 
decisions of its supreme court. Parmlee v. Catherwood, 36 Mo. 479; 
Griffin v. Pugh, 44 Mo. 326; Little v. Page, 44 Mo. 412. These cases, 
where there is no laches in the seller, apply the rule in his favor against 
even a purchaser from the buyer in good faith, without notice. 

It being competent, then, to the parties to make such contracts, they 
ought, when made, to be construed so as to carry out, and not to thwart, 
their intention and purpose. What was the intention and purpose in 
this case? Was the instrument an agreement to sell on condition, or 
was it a competent and absolute sale and a mortgage for the price? 
There is nothing in the language or in the frame of the instrument to 
support the latter alternative. It is not stated that the engine has been 
“sold ”’ to the railway company, but only that it has “‘received”’ it. It 
is stated that upon payment, “then and in such case the engine shall 
become and be thereafter the property of the said railway company, but 
in the meantime, and until sueh payment is made, the said Rogers, etc., 
Works retains the title and ownership thereof.”” On default of payment 
the seller may ‘‘ resume ”’ possession, which the railway company agrees 
to surrender, with an election in the seller, if it sees fit to exercise it, to 
sell the property and apply the proceeds in payment of the price, and 
account for any surplus. 

It may be that the registry laws, if wisely-framed, ought to extend to 
such a case as this, and to require the seller to place the evidence of his 
rights on record, and accordingly we find that some of the states have 
recently passed enactments of the character suggested. But there is no 
such legislative requirement in Missouri. This instrument was not a 
mortgage or deed of trust within the statute above quoted. It is our 
judgment that under the instrument in question the property never 
vested in the railway company; that the title has always remained with 
the plaintiff, and if so, then of course the instrument was not a mortgage 
within the meaning of the recording act, requiring registration. 

The same conclusion has been reached by the Circuit Court of the 
United States for the District of Indiana, in the case of the Rogers Lo- 
comotive Works v. Indianapolis, Bloomington and Western Railway 
Company. Judgment for plaintiff. 





Removal of Causes. 


MALTZ ET AL. v. THE AMERICAN EXPRESS COMPANY. 


United States Circuit Court, Eastern District of Michigan. 
Before Hon. H. B. Brown, District Judge. 


A joint stock association, organized under the laws of the state of New York, 
with a distinct legal existence, the privilege of perpetual succession, the right 
of making contracts by an artificixl] name, and of suing and being sued in the 
name of its president or treasurer, is so far a citizen of that state that an action 
against it can be maintained by a citizen of another state in a federal court 
irrespective of the citizenship of the individual members of such association. 


On motion to remand case removed from Superior Court of Detroit. 

The petition for removal set forth that plaintiffs were citizens of Mich- 
igan, and that ‘‘the defendant was, at the time said suit was commenced, 
a joint stock association, organized and existing under the laws of the 
state of New York, having its principal office in said state, and is, within 
the meaning of the acts of Congress, a citizen of the said state of New 
York.” The motion to remand was made upon the ground that the case 
was not properly removable, and that this court had no jurisdiction of 
the parties or of the subject-matter of the suit. 

Mr. Alfred Russell, for the plaintiffs; Mr. Speed for the defendant. 

Brown, J.—The earlier construction of the constitution, which re- 

rded the citizenship of a corporation as depending upon that of its 
individual corporators, was fully overthrown in the case of The Louis- 
ville Railroad Company v. Letson, 2 How. 497, and the modern rule 
there declared, ‘‘ that a corporation created by, and doing business in, a 
particular state, is to be deemed, to all intents and purposes as a per- 
son, though an artificial person, an inhabitant of the same state, for the 
purposes of its incorporation, capable of being treated as a citizen of that 
state, as much as a natural person.” This doctrine has since been 
strictly adhered to, though the question has been repeatedly called to 
the attention of the court. Marshall v. The B. & O. R. R. Co., 16 How. 
314; Covington Drawbridge Company v. Shepard, 20 How. 233; Ohio 
and Mississippi Railroad Company v. Wheeler, 1 Black, 297 ; Cowles v. 
Mercer County, 7 Wall. 118. LIadeed, in delivering the opinion in the 
case of Letson, Mr. Justice Swayne, speaking of the early decisions, ob- 
serves: ‘* By none was the correctness of them more questioned than by 
the late chief justice, who gave them. Itis within the knowledge of 
several of us, that he repeatedly expressed regret that those decisions 


-had been made, adding, whenever the subject was mentioned, that if the 


uestion of jurisdiction was an original one, the conclusion would be 
ifferent. e think we may safely assert that a majority of the mem- 
bers of this court have at all times partaken of the same regret, and that, - 
whenever a case has occurred on the circuit, involving an application of 
the case of The Bank v. Deveaux, it was yielded to because the decision 
had been made, and not because it was thought to be right.” The right 
of a corporation to sue as a citizen of the state creating it is no longer 
susceptible of argument. 
In the present case, the petition avers that the defendant was, at the 





“individually liable for all labor performed. Art. 15, sec. 7. Nor is it 
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time suit was commenced, “a joint stock association, organized and ex- 
isting under the laws of the state of New York, having its principal office 
in said state, and is, within the meaning of the acts of Congress, a citizen 
of said state of New York.” Taking judicial notice, as this court is 
bound to do, of the laws of the state of New York, I find that joint stock 
associations are recognized by statute, and endowed with the following | 
attributes of corporations: 

1. They may sue and be sued in the name of their president or treas- | 
urer. 3 Rev. Stat. 762 (Ed. of 1875). For this purpose the officer is | 
regarded as a corporation sole ; he is a representative of the company, 
distinguished from the individuals composing it, and a suit may be 
brought against him by other shareholders in the company. Wescott v. | 
Fargo, 61 N. Y. 542; Cross v. Jackson, 5 Hill, 478. No such suit abates 
by reason of the death, removal or resignation of the officer so sued, but 
may be continued against his successor. 8 R. 8. 763. The officer so | 
sued is not personally liable. Ibid. 

2. Its capital is represented by certificates of stock. 3 R.S. 764. | 

3. Neither the death of a stockholder, nor the assignment of his stock, | 
works a dissolution of the company; in other words, they are endowed | 
with perpetual succession, or, as it is termed, the immortality of corpor- | 
ations. Ibid. 

4. They may take, hold and convey real estate in the name of their | 

resident, and in perpetual succession, 2 R. 8S, 402; Waterbury v. The | 
Merchants’ Union Express Company, 50 Barb. 160. 

Partnerships have none of these attributes. Indeed, except in the want 
of a common seal, these associations are corporations without the name. 
The definition of a corporation is quite broad enough to include associa- 
tions of this character. In the work of Angell & Ames it is defined as 
““a body, created by law, composed of individuals united under a com- 
mon name, the members of which succeed each other, so that the body 
continues the same, notwithstanding the change of individuals who 
compose it, and is for certain purposes considered as a natural person.” 

Though the acts of New York above cited provide that joint stock 
companies shail not have the rights and privileges of corporations, they 
are me gong endowed with inherent qualities as such, and the constitu- 
tion of the state, article 8, section 3, provides that the term coporations, 
as used in this article, shall “‘be construed to include all associations 
and joint stock companies having any of the powers or privileges of cor- 
porations not possessed by individuals or partnerships. And all corpor- 
ations shall have a right to sue, and shall be subject to be sued, in all 
courts, in like cases as natural persons.” It is true that stockholders are 
liable individually for the debts of the association. But this liability 
attaches only after an exhaustion of remedies against the joint property. 
3 R. S. 763. As observed by the supreme court, this individuai liability 
is by no means incompatible with the corporate idea. Liverpool Insu- 
rance Company v. Mass. 10 Wall. 566. Indeed such liability is frequently 
imposed in favor of creditors of banks and claims for personal labor. | 

By the constitution of this state, the stockholders of all corporations 
and joint stock associations are placed upon the same footing, and are 


| 


material that its suits are brought in the name of its president, instead 
of the artificial name by which it contracts. ‘If it can contract in the 
artificial name, and sue and be sued in the name of its officers, on those 
contracts, it is in effect the same, for process would have to be served on 
some such officer, even if the suit were in the artificial name.” Liver- 
pool Insurance Company v. Mass. 10 Wall. 575. But whether a 
corporation or not, a joint stock association is a distinct legal entity, and 
so long as this fact exists, and it possesses the attributes of perpetual 
succession and the capacity of suing and being sued, it is a juridical per- 
son, a proper gen in this court, and must be regarded as a citizen of 
the state which created it. I deem it wholly immaterial whether it be 
termed a corporation, joint stock association, or guild. 

Though the question here involved has never been decided by the 
court of last resort, it was held in the case of the Liverpool Insurance 
Company v. Mass. 10 Wall. 566, that a joint stock association, endowed 
with privileges precisely similar to those possessed by the American 
Express Company, was a corporation within the meaning of an act of 
Massachusetts, imposing a tax upon insurance companies incorporated 
or associated under the laws of a foreign country, doing business in that 
state, notwithstanding Parliament bel provided that the act creating it 
should not be construed to incorporate the company or relieve its mem- 
bers from individual liability. The case of Pennsylvania v. The Quick- 
silver Company, 10 Wall. 553, has no bearing upon the question at issue 
here. It was there held that the corporation was insufficiently described 
as “‘a body politic in the law of, and doing business in the state of, Cal- 
ifornia,” and the case turned solely upon the form of this allegation. 
As observed by the court, ‘‘it may mean that the defendant is a corpor- 
ation doing business in that state by its agent; but not that it had been 
incorporated by the laws of the state.” . . . ‘Indeed, it was ad- 
mitted in the argument that the defendant was a Pennsylvania corpora- 
tion, and the jurisdiction sought to be sustained by a suit against this 
agency.” 

I find more difficulty in reconciling the views here expressed with the 
opinion of the court in Dinsmore v. The Philadelphia and Reading R. R. 
Co., 8 Cent. L. J. 157. Notwithstanding there are expressions in the 
opinion which would seem to indicate that the case turned upon the 
form of the allegation, the reasoning of the court is certainly susceptible 
of the construction that it regarded a joint stock association as incapable 
of —< in the federal court. I regret my inability to concur in this 
view. It is not intended to decide here whether this action is properly 
brought against the defendant by the name of the American Express 





Company. 
The motion to remand must be denied. 


Injunction to Stay Legal Proceedings. 
CHADWELL v. JORDAN. 
Chancery Court of Nashville, October, 1876. 
Before Hon. W. F. CoorEr, Chancellor. 


An injunction to stay proceedings in a suit at law, upon a note, ought not to 
be granted, at the instance of the defendant in the suit, unless after judgment or 
upon the terms of permitting judgment to go at law, where the bill seeks no 
discovery or particular relief to aid the legal defence, und shows no defence to 
the demand sued on other than that upon which the litigation is sought to be 
transferred into this court. 


Cooper, Chancellor. 

This bill is before me upon a motion of the defendant, to dissolve the 
injunction obtained by the complainant on the filing of the bill, restrain- 
ing the prosecution of an action at law, The bill states that the defend- 
ant has sued the complainant in the circuit court of this county on his 
note for $1,500, given in consideration of the sale by defendant to com- 
plainant of certain judgments, held by the defendant against the corpo- 
ration of Nashville, on checks or warrants issued during the term of 
Mayor Alden; that defendant represented that these checks ‘ were 
available,” and that one or more of the representatives of the city had 
assured him that the judgments would be paid in the way of being re- 
ceived for taxes; that complainant bought the judgments upon these 
representations, but it turned out that he could not use them, nor get 
anything for them. That their collection had been enjoined in equity, 
and the injunction remains in full force. The bill gives no dates except 
of the execution of the note, nor any other details. It does not ask for 
a discovery, but, on the contrary, expressly waives an answer under 
oath. It seeks no aid in the defence of the suit at law, yet prays “ that 
defendant be enjoined from prosecuting said suit.”” Injunction was 
granted accordingly, upon a bond for costs and damages. 

The common injunction, so frequently mentioned in the older reports 
and books of practice, was the writ of injunction which issued as of 
course upon the default or delay of the defendant in answering the bill, 
and its effect upon a pending suit at law, was determined by the pro- 
gress at the date of its issuance. If the injunction issued before declar- 
ation, it stayed everything; if afterwards, it stayed execution only, not 
the trial. Garlick v. Pearson, 10 Ves. 452; Hendrick v. Dallum, 1 
Tenn. 427. Special injunctions, and under our practice all injunctions 
are special, issue only upon good cause shown by affidavit, and operate 
according to the terms of the grant. The effect of the injunction in this 
case, was to stay all further proceedings at law. It is absolutely neces- 
sary that the power to grant special injunctions should exist, because 
there are cases in which its exercise is indispensable to the ends of jus- 
tice. But a few years experience on the bench, induces many judges to 
concur with Lord Cottenham in the opinion expressed in Brown v. 
Newall, 2 M. & C. 572, “that extreme , seman attends the exercise of 
this part of the jurisdiction of the court, and that, practically, it does 
as much injustice as it promotes justice.” It operates injuriously in 
two ways,—in delaying persons in the assertion of their just rights, and 
by inducing their adversaries to embark in expensive litigation merely 
to secure the delay. A little more care on the part of those who are 
intrusted with the control of this dangerous power, would be productive 
of immense benefit. 

The rules which regulate the issuance of the writ of injunction to 
restrain actions at law, are well settled. The defendant in a suit at law 
is permitted, pending the suit, to come into equity for some discovery, 
or particular relief, which will the better enable him to make his defence 
at law, or to obtain substantive relief beyond what he could obtain at 
law, either upon the ground of the concurrent jurisdiction of the two 
courts over the subject-matter of litigation, or of the exclusive jurisdic- 
tion of the court of chancery to grant the particular relief sought. It 
is ordinarily, only in the first of these classes of cases, namely, where 
the object is to enable the party the better to make his defence at law, 
that this court enjoins the legal proceedings before judgment, and then, 
only until the discovery or other aid to the defence at law is obtained. 
Crane v. Bunnell, 10 Paige, 340; Williams v. Sadler, 4 Jones Eq. 378. 
In the other class of cases, namely, where the object is to transfer the 
litigation to the court of equity, the circumstances must be very special 
to authorize an injunction to stay legal proceedings before judgment, for 
the obvious reason that the bill is under the control of the complainant 
until decree is rendered, and may be dismissed after years of delay, 
leaving the defendant still to proceed at law. -Turner v. American Bap- 
tist Union, 5 McLean, 349; Matthews v. Douglass, Cooke, 136. Such 
special cases, as Chancellor Walworth has said, “ will very seldom oc- 
eur.’ Melick v. Drake, 6 Paige, 471. 

Where the jurisdiction of the two courts is concurrent, the jurisdiction 
of the court which first attaches must prevail. Smith v. Mclver, 9 
Wheat, 532; Bumpass v. Reams, 1 Sneed, 597. The rule in such cases, 
therefore, is that equity will not grant a preliminary injunction for the 
mere purpose of obtaining exclusive jurisdiction of the cause. Water- 
loo v. Bacon, L. R. 2 Eq. 514; Mitchell v. Oakley, 7 Paige, 68. And, 
for the same reason, equity will not take jurisdiction where the bill dis- 
closes a case of concurrent jurisdiction as to which the jurisdiction of 
the law court has cit wl attached. McLin v. Robinson, 1 Heisk. 
678; Clarke v. Manning, 7 Beav. 162; Crane v. Bunnell, 10 Paige, 333 ; 
Mason v. Pigott, 11 Ill. 88; Ross v. Buchanan, 18 Ill. 58. 

If the defences set up in the bill to the defendant’s claim are the 
same as those made in the suit at law, or are only such as can be made 
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in equity, it is clear that no injunction ought to be granted before judg- 
ment at law, although the bill “‘ may contain matter enough to warrant 
the granting it.” utter v. Hamilton, 2 Hay. 346. And this, because, 
by coming into equity under these circumstances, the complainant 
admits that he has no adequate legal defence, or because it would be 
inequitable to allow a person to litigate the same matter, with the same 
party, in the two courts at one and the same time. Accordingly, it is 
well settled that equity will not grant an injunction in such cases re- 
straining the proceedings at law, unless the party seeking its aid will 
close the | contest by giving judgment in the action, with a stay of 
execution ; the judgment to be dealt with as the court may thereafter 
order. Jones v. Bassett, 2 Russ. 405; Drummond v. Pigou, 2 M. & K. 
168; Warwick v. Norvell, 1 Leigh, 96. And, when the suit at law is 
upon a bond, note or like instrument signed by the party, the complain- 
ant must not only give judgment, but waive errors, or what is equiva- 
lent, confess judgment, which will be a waiver of errors. Anonymous, 1 
Vern. 120; elson v. Owen, 3 Ire. Eq. 175; Matthews v. Douglass, Cooke, 
136; Williams v. Sadler, 4 Jones Eq. 378. Our statute of 1801, 66, 6, 
brought into the code, section 3107, which makes the confession of 
judgment a release of errors, is based upon the same grounds, and is in 
affirmance of the pre-existing law. Stuart v. Hall, 2 Tenn. 183. And, 
for like reasons, if a party comes into equity after judgment at law, this 
court will not interfere unless he agrees to abandon all further proceed- 
ings at law to test the validity of the judgment. Coke v. Dotson, 1 Tenn. 
166; Webb v. Williams, Walk. Ch. 482; Gockerell v. Cholmondeley, 1 R. 
& M. 418. If the complainant who seeks to enjoin a suit against him at 
law, shows by his bill that he has legal, as well as equitable defences, or 
discloses such a state of facts as renders it inequitable to require the 
concession of his legal rights, this court will allow the action at law to 
ae to judgment, and will only grant an injunction to stay execution. 
arnard v. Wallis, 1 Cr..& Ph. 85; Mackintosh v. Wyatt, 3 Hare, 562; 
Carroll v. Sands, 10 Paige, 398; Ham v. Schuyler, 2 Johns. Ch. 140. 

It is obvious, therefore, that an injunction to stay a suit at law before 
ae omg is a rare and altogether exceptional case. And, in order to 
enable the court to act intelligently in any such case, it is absolutely 
necessary that the facts should be fully detailed. The bill must show, 
in addition to the nature of the suit, the court in which it is pending, 
the date of its commencement, the steps taken in it and especially the 
defences made, if any, and all the facts to demonstrate that some in- 
justice would be done the complainant, or that he would be deprived of 
some legal or equitable right, if his adversary were permitted to proceed 
to judgment in the suit at law. If the bill fails to give these details, 
the injunction es to be refused. For, the failure to disclose facts so 
within the knowledge of the party, and so essential to a correct under- 
standing of the rights of the litigants, would be prima facie evidence 
that the object of the bill is delay, not justice. addition, the only 
security of the plaintiff at law upon injunction granted before judgment 
is a bond, usually in a penalty far below the amount sued ior, condi- 
tioned, as in this case, only for costs and damages, whereas the bond 
required after judgment is for double the amount of the judgment, and 
conditioned for its age Every principle of law and justice seems 
to demand, under these circumstances, the cautious exercise of the in- 
junctive powers in staying suits at law before judgment. 

The present bill does not meet the requirements mentioned. It only 
shows the pending of a suit at law on the complainant’s note, without 
showing when it was commenced, the status at the filing of the bill, or 
the defences made, if any. It seeks no discovery, and asks no relief in 
aid of the defence at law. It does not aver that the complainant has 
any defence other than what he sets up therein. If, then, that defence 
can be made equally as well at law as in equity, the complainant is not 
entitled to an injunction, nor even to come into this court. If the de- 
fence can only be made in equity, the injunction ought not to be granted 
until after the legal contest is closed by judgment, and then only upon 
the terms prescribed by law in such cases. In either view, the injunc- 
tion was improvidently granted, and must be dissolved with the costs 
attending it. 
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The wife may maintain an action to preserve her night of dower while her hus- 
band is living—as where by fraud the husband is allowing his real estate to be 
sold under execution, in order to defeat the dower of his wife, she may have 
the sale set aside so far as to protect her dower. 
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This is an action in equity to. set aside asheriff’s sale and deed, and for 
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On the 26th day of December, 1873, the plaintiff commenced this 
action in equity, to set aside a sheriff’s sale, made by the sheriff of 
Warren county, on the 19th day of December, 1873, to the defendant, 
Henry 8. Buzick, of 160 acres of land in Polk county, and 20 acres of 
land in Warren county, the said land lying ina body. The plaintiff 
was married to the defendant, William Buzick, in 1856, and ever since 
that time they have lived together as husband and wife in Warren county. 
They have children, the issue of the marriage. At the time of the 
trial, plaintiff was fifty-one years of age, and her husband was seventy- 
eight. The defendant, Henry S. Buzick, is a son of William by a for- 
mer marriage. He resides in Kansas. For the past eleven years the 
plaintiff has kept hotel in Carlisle, in property deeded to her by her 
husband, in consideration of his being permitted to control and use the 
avails of the sale of certain of her property in Ohio. During that period 
the support of the family has almost, if not entirely, devolved upon 
the plaintiff. Her husband has been traveling a circuit, preaching, for 
which he received nothing, and selling books and bee-hives, in which he 
earned but little. He has taken but little interest in the support of his 
family for the last ten or twelve years. He allowed the farm to get 
very much out of repair, and permitted it to be sold for taxes, and made 
no provision to redeem from the tax sales. In May, 1863, he borrowed 
of one William Buxton one thousand dollars, for which he executed his 
note bearing interest at ten per cent. secured by mortgage on the 180 
acres of land in controversy, the plaintiff uniting in the mortgage for 
the relinquishment of her dower. Upon this he paid nothing except 
what was derived from his wife’s property in Ohio, above alluded to. 
On the 7th day of November, 1872, Buxton obtained a judgment in the 
Warren Circuit Court against William Buzick, for $551, the balance 
due on said note, and produced a decree of foreclosure, and an order for 
the sale of the mortgaged premises on special execution. The plaintiff 
was made a party to this action. The defendant, William Buzick, stayed 
the execution for one year. On the 7th day of November, 1873, Bux- 
ton assigned the judgment to one Baugh, a son-in-law of the plaintiff. 
At this time Henry S. Buzick held tax sale certificates on the land in 
controversy, and sixty acres in addition, and the time for redemption 
had nearly expired. Baugh redeemed the land in controversy from the 
tax sale, but mistake did not redeem the sixty acres, and for that 
the defendant, Henry, obtained a treasurer’s deed. On the 17th day of 
November, 1873, Baugh caused execution to issue on the judgment, 
which was levied on the mortgaged lands, and they were advertised to 
be sold on the 16th day of December, 1873. On the 4th day of Decem- 
ber, Wm. Buzick chose one appraiser, and gave notice in writing to the 
sheriff that he desired the lands sold ina bulk. On the day fixed for the 
sale the plaintiff gave the sheriff a written notice to sell the lands in 
parcels, as designated on a plat which accompanied the notice. This 
notice requested the sale, first, of the twenty acres of land in Warren 
county, then the south-west of section thirty-four, then the north-west of 
the south-west; then the north-east of the south-west; and last the 
south-east of the south-west of section thirty-four. Baugh was willing 
to bid the whole amount of the judgment interest and costs upon the 
first two descriptions contained in the notice, being twenty acres of tim- 
ber land and forty acres of timber and pasture. This would not ma- 
terially have damaged the remainder, and would have left one hundred 
and twenty acres, including all the cultivated land, with the orchard, 
buildings, and plenty of wood and water. 

Upon receiving this notice the sheriff adjourned the sale until the 19th 
day of December. Upon that day he refused to sell the land in parcels, 
and sold the whole one hundred and eightv acres to the defendant Henry 
S. Buzick, for $3,500, that being a little more than two-thirds the ap- 
praised value, without deducting incumbrances. The paren Henry, 
paid upon this bid only $653.81, the amount of the judgment and 
costs, and Wiiliam Buzick executed to him a receipt for $2, 836.19, 
the remainder of his bid. This sum has never been Reid. and it ap- 
pears to have been the intention of both Henry and William that it 
never should be paid. On the 2d day of January, 1874, the sheriff ex- 
ecuted and delivered to Henry a deed for all the lands in controversy. 
On the 20th of October, 1874, plaintiff amended her petition asking a 
cancelation of thisdeed. The defendant, William, testifies that ‘‘ Henry 
was to fix it up and hold the land for me and my wife, and the children 
I have by her; the proceeds of this farm were to go to the family.” 

But the defendant, Henry, testifies: “‘I told plaintiff that, after my 
father’s death, if I had to pay off the debts in this way I would not com- 
mit myself as to what disposition would be made of the property, 
would not be under any obligations to them,” and it is in proof that he 
said: ‘They can have the proceeds only so long as my father lives; 
after that the family are at my mercy.” About one week before the 
trial Henry shiniaad,. a package of money from his agent, J. B. Miller. 
This package was Seales to the defendant, William, who, without 
counting it, placed it in a trunk which he locked, and handed the trunk 
and key to his son-in-law, who within one hour returned the package, 
without being opened to Miller. This transaction gave Henry’s con- 
cience elasticity to enable him to swear that he had paid for the land the 
whole amount of his bid. 

It would be a standing reproach to a court of equity, if it were power- 
less to grant relief under the circumstances disclosed in this case. It 
is claimed by ng rp that the dower interest of the wife is inchoate 
and contingent; that she may die before the husband and then her estate 
would never vest, and that, during the lifetime of the husband she can 
not be heard to complain, whatever disposition may be made of the 
property subject to dower. If this be so, the wife holds her dower en- 
tirely at the mercy of her husband, and he may, by confessing false 
judgments, and conniving with the purchaser at the sheriff’s sale, al- 
ways defeat her dower. A right which a court can not protect, ceases 
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to possess the essential qualities of a right. Although the wife’s dower 
during the lifetime of her husband is inchoate and uncertain, yet it pos- 
sesses the elements of property. The relinquishment of dower consti- 
tutes a valuable consideration sufficient to support a conveyance of pro- 
perty to the wife. Bullard v. Briggs, 7 Pickering, 583. Its probable 

resent value may be computed by the annuity tables. 2 Scribner on 

ower, page 6, note 5. In Bullard y. Briggs, supra, Parker, C. J., 
announcing the opinion of the court, used this language respecting the 
dower interest: ‘Though she had _ no actual estate in the dower during 
the life of her husband, yet she had an interest and a right of which she 
could not be divested, but by her consent or crime, or her dying before 
her husband. It was a valuable interest which is frequently the subject 
of contract and bargain; it was an interest which the law recognizes as 
the subject of conveyance by fine in England, and by deed with us. It 
is more or less valuable according to the relative ages, constitutions, and 
habits of the husband and wife. It is more than a possibility, and may 
well be denominated a contingent interest.” The case of Petty v. Petty 
4 B. Monroe, 215, is fully considered and well reasoned, and is a direct 
authority in support of the right of this plaintiff to maintain an action 
for the protection of her dower. That was an action by the wife to 
set aside a conveyance made by the husband, a few days before his mar- 
riage, of all his real estate, to his children by a former marriage. The 

laintiff alleged that the conveyance was in fraud of her right of dower. 

n the course of the opinion the court say: ‘‘ But the question arises 
whether she has such an interest in*the lifetime of her husband as to 
maintain her bill. She may not survive her husband, and consequently 
may never be entitled toa perfect right todower. . . . . . . Yet 
she might survive her husband, and in that event, would be entitled to a 
vested interest, but for the deed. Though she has not a vested interest, 
yet she has, or would have had immediately on the marriage, but for 
the deed, a potential contingent right, of which she could not be deprived, 
and that right is valuable to her as affording her security fer future main- 
tenance, in the event of her surviving her husband, though it can not 
be enjoyed while he lives. Though contingent, it is a valuble interest 
and may be sold, conveyed or released for a valuable consideration, and 
the law treating it as valuable, and as an existing incumbrance on land 
has provided a solemn mode for its release, guarding the wife from ng 0 
sition or influence from the husband, in the act of surrender. It has 
been deemed in chancery, a sufficient existing incumbrance, if not sur- 
rendered, to authorize the rescission of an executory contract for land. 
May not a court of chancery, therefore, treat it as such a valuable inter- 
est, though contingent, as to free it from the embarrassments which the 
fraudulent acts of the husband have thrown around it, prior to, and in 
anticipation of, marriage? We think it can. The fraudulent deed has 
oe the remainder in a conditionin which, by the lapse of time, the 

eath and loss of witnesses, or the sale of the estate to innocent pur- 
chasers. She might be forever barred of her right, unless she can have 
the immediate aid of the court to remove the incumbrance. She has a 
to be placed in that condition which she would have occupied if the 
‘fraudulent deed had not been made, and to be protected against the dan- 
ger of ultimate loss, if it be permitted to stand. That can only be ac- 
complished by declaring the deed void as to her right of dower.” 

f a wife, during the lifetime of her husband, may maintain an action 
to set aside a deed made by her husband in fraud of her dower, a for- 
tiori, may she do so to set aside such a conveyance effected after marriage 
to defraud her of her dower ? 

The whole circumstances in this case show a deliberate purpose to 
vest the title to all William Buzick’s real estate in his son Henry, for a 
merely nominal consideration, and thus defeat plaintiff of her dower 
rights. The transaction throughout bears ear marks of the very gross- 
est fraud, at least upon the part of the son Henry. There may be some 
doubt, from the testimony, whether William intended to defraud the 

laintiff, or was deceived by his son, and made to believe that he would 

old the property in trust for the plaintiff and her children. It seems 
to us quite clear that plaintiff is entitled to relief. 

The defendant, William, "makes no complaint of the sheriff’s sale and 
as itis not necessary to set it aside in order to the protection of plaintiff, 
it will be permitted to stand. All the excess of the property, above 
enough to reimburse Henry for the amount paid on the Buxton judg- 
ment, will be held by him charged with, and subject to, the plaintiff’s 
right of dower, and, if she should survive her husband, the one-third part 
of such excess shall be set apart to her in fee simple. 

The plaintiff will recover all the costs in the court below and here. 
Thus modified the judgment is AFFIRMED 





Purpresture. 


SMITH, ATTORNEY-GENERAL, ON THE INFORMATION OF 
THE MUSKEGON BOOMING COMPANY v. THE EVART 
BOOMING COMPANY.* 
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Hon. T. M. Coorry, Chief Justice. 
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Associate Justices. 


1. A Purpresture is an enclosure by a private party of a part of that which 
belongs to, and ought to be, open and free to the enjoyment of the public at large 





* For the report of this opinion we are indebted to Henry A. Chaney, Esq., 
of Detroit, Mich. 





—as a public commons or a highway either by land or water. Buta purpresture is 
not necessarily a public nuisance. It is, however, an invasion of public right, 
and proceedings for its abatement may be taken on behalf of the state. 


2. A Public Nuisance must be something which subjects the public to 
some degree of inconvenience or annoyance. A purpresture does not neces- 
sarily do this. 


. 

3. . Nothing can be a nuisance which the sovereign authority allows on 
public grounds and for the purpose of facilitating the use of that which is com- 
mon to all;—as the reasonable use and occupation of a river by a booming 
company. 





4. Waiver.—Tne enactment of a law permitting the organzation of booming 
companies is held a waiver by the public of its right to complain of any reas- 
onable appropriation of the stream for their operations. And the reasonable- 
ness of the appropriation is a question of fact. 

5. Booming Companies.—Differeut booming companies in the same river, 
like different common carriers on the same route, must put up with such 
inconveniences and annoyances from each other’s operations as can not be 
reasonably avoided, and neither is liable for nuisance if it conducts its business 
properly and prudently. 

6. Trespass on Bed of Stream.—In the case of a stream that is not nav- 
igable, in even the popular sense, the public have no rights to the soil under it, 
and, as the owner of the bank presumably owns to the centre of the stream, he 
may maintain trespass or ejectment against any private person who appropriates 
part of the bed of the stream. Such an appropriation might occur without be- 
ing either a purpresture or a nuisance. 

7. An Information at the instance of the attorney-general needs a public 
grievance to sustain it. 

8. Pleading Formal Defects.—Where the shape of a pleading left it 
doubtful whether it was meant to be a bill on behalf of a relator or an informa- 
tion at the instance of the attorney-general, the supreme court held that if the 
substance of a legal complaint appeared, mere formal defects might be over- 
looked. 
~9. Information—Bill.—Where.a proceeding purports on its face to be an 
information only, and the attorney-general, in presenting it, appears as the 
sole party addressing the court, and fails to make out a case on behalf of the 
public, he can not bring forward the relator us orator at the hearing; the court 
will not treat the pleading as bothan information anda bill, and being dis- 
missed as an information, there is nothing to support a decree. 


Coo.ey, C. J., delivered the opinion of the court. 

The pleading of the attorney-general in this case is somewhat anom- 
alous, and we deem it important to a proper presentation of our views, 
that a very full statement of its substance should be given. 

It begins by saying that: “Informing, showeth unto your hogorable 
court, Andrew J. Smith, Attorney-General of the state of Michigan, by 
and upon the relation of the Muskegon Booming Company,” that it is 
the business of the company to run rafts and boom logs in, and upon, 
the Muskegon river, which is a stream navigable for running, rafting, 
draining and floating logs, lumber and timber, and for a part of the dis- 
tance navigable for steamboats, in which business it has been engaged 
for eight years or more, and is engaged the present season, that is to 
say, the spring and summer of 1875. That during the spring of the 
present season, said company took possession of the logs and drive on 
said river by, and with the consent, and at the request of the owners of 
logs therein, and thereon, and by, and with such consent, has been run- 
ning such logs; that there is a large quantity of logs so taken possession 
of and driven, to wit, about two hundred million feet, and that by tak- 
ing possession thereof, they have entered into contracts with the own- 
ers to run, drive and raft the same to points below, on the river, where 
they are to be manufactured. That by law said company has a lien’ on 
the logs for the 7 bes for its services in so running, driving and raft- 
ing, and also in booming the same, and that the owners of the logs cut 
and placed them in the river for the purpose of running and driving the 
sume, or of having the said company run, drive and raft the same to the 
city of Muskegon, for manufacture into timber and lumber. 

he information then proceeds to aver that, “‘ your orator,” further 
informing, shows, that at a point in said Muskegon river, about two 
miles above the village of Evart, the said Evart Booming Company have 
made, erected, and placed in said river booms, sticks, piers and piles ; 
that at a point in said river, about one mile below said village of 
Evart, the said Evart Booming Company have made, erected and 
placed in said river, dams and logs, numbers of sticks, piers and piles; 
that the channel of said river at the point where said booms ars so made 
and erected, is about the width of three hundred feet; that the said 
Evart Booming Company have filled up the channel of said river with 
logs, booms, piers, piles and timber, from the aforesaid point of the said 
river, about two miles above said village of Evart, where the lower end 
of said boom is, extending up the channel of said river, about the dis- 
tance of half a mile, leaving open for the said distance, of the channel 
of said river, a place or channel only about eighteen or twenty feet in 
width ; that for the distance of about half a mile aforesaid, along the 
channel of said river, the said Evart Booming Company maintain their 
booms on each side of the centre of said river; that they have standing in 
said booms, large quantities of logs and timber nearly or quite coverin 
the surface of the water of said river; that of the surface left uncovere 
there is a very narrow space, only about eighteen or twenty feet in 
width ; that all the rest of the surface and channel of said river, except 
the said eighteen or twenty feet in width, at or near the centre of said 
stream, and bétween the booms of the said Evart Booming Company, is 
filled with logs and timber, and entirely filled and obstructed; that at 
the head of the booms, said Evart Booming Company have, during a 
great portion of the time, booms and boom sticks extended entirely 
across the channel of said river, filling and obstructing the said channel, 
hereinafter mentioned as being eighteen or twenty feet wide, as well as 
the rest of the channel of said river, and closing it to navigation for logs, 
lumber, timber and all floatables. 
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That “ your orator” shows that the operations aforesaid, of the said 
Evart Booming Company, carried on, and conducted in the manner in 
which they are carrying them on and conducting them, obstruct, hinder, 
impede and delay the navigation of said Muskegon river at the point 
where said river passes through the village ef Evart; and that the said 
Muskegon Booming Company, in running, rafting and driving logs, 
aforesaid, are greatly hindred and delayed in the navigation of said 
river; that they are put to great trouble and large expense in running 
their logs by, and through said village of Evart, and “ your orator” al- 
leges, that the said obstructions of navigation constitute a nuisance and 
a purpresture. That about the 11th dav of June, 1875, the said Muske- 
gon Booming Company had in the drive in said river, at or near the said 
village of Evart, above the booms of said Evart Booming Company, 
about seventy-five million feet of saw-logs; that the said company was 
then engaged in driving said logs in, and upon said river, to the city of 
Muskegon; that the said Evart Booming Company stopped and detained 
the said logs by, and above, said booms and dams; that by their said 
operations in said river they caused the water to be set back, and above 
the natural channel thereof, and to throw the said logs, in charge of said 
Maskegon Booming Company, back and upon the land above and be- 
yond the natural channel of said Muskegon river; that they have held 
the said logs there, or large quantities of them, for a long period of time, 
to wit, for several days, and would not let them pass through said booms 
and dams; and that in consequence thereof the said logs were thrown 
back and out of the channel of said river, and the said Muskegon Boom- 
ing Company was obliged and compelled to employ, and keep at work, 
large numbers of men to sack off and roll into said river and the waters 
thereof, the said logs and timber so, as aforesaid, floated and set back 
upon the land by the operations of the said Evart Booming Company; 
and by means thereof, the said Muskegon Booming Company sustained 
great and irreparable damage and injury. 

The information then proceeds to set out with more particularity the 
injuries which the relator suffers from the wrongful acts of the re- 
spondent, and which it will suffer if those wrongful acts are persisted 
in, and to negative the pretences under which the action of the respond- 
ent is attempted to be justified. 

It avers that the Evart Booming Company have not the necessary and 
usual facilities at their booms, or at the head of their dams, for assort- 
ing the logs that float down the said river; and that they are, and have 
been, negligent and unskilful in erecting and maintaining, and in acquir- 
ing And owning the necessary and usual facilities for booming and assort 
ing logs in, and upon said river, at the village of Evart aforesaid, and 
the other booms and facilities for booming and assorting logs on said 
riyer, are entirely inadequate for the wants and necessities of booming 
operations at said point, and they fall greatly short of the facilities and 
means that might be had in, and upon, said river, by using reasonable 
diligence, skill and care, in erecting booms and assorting places on said 
river. 

“And further informing, your orator shows” that the said Evart 
Booming Company only works at the assorting places which they have 
at their booms on said river, for ten or eleven hours during the twenty- 
four hours of the day; and that then they do not employ the necessary 
number of men to work with such expedition as the business of said 
river and the necessity of the occasion require; that the said stoppage, 
delay and detention by the said Evart Booming Company is entirely un- 
reasonable and unnecessary, and without authority of law; that it occa- 
sions constantly recurring grievances to said Muskegon Booming Com- 
pany, and other persons navigating and deserving to navigate said river, 
and that it is a public nuisance. 

The pleading then avers requests to the Evart Booming Company to 
desist from its unlawful acts, which it refuses to heed, and it prays that 
said last mentioned company may be restrained and enjoined from, in 
any way or manner, obstructing the navigation of the Muskegon river, 
at or near the village of Evart, and from hindering, delaying, stopping 
or interfering with the floating, running, rafting or driving of logs inthe 
said Muskegon river, and from detaining at Evart or at any other point 
on said river, the logs being run, rafted, floated or driven by the said 
Muskegon Booming Company, and from in any way hindering by their 
booms or otherwise, the free navigation of said river by logs, timber and 
lumber. “ And that the said Evart Booming Company may come to a 
fair accounting with the said Muskegon Booming Company respecting 
the damages already sustained, and to be sustained by their acts already 
comnanitted, by the Muskegon Booming Company, by reason of the said 
Evart Booming Company stopping, hindering, delaying or interfering 
with the navigation of said Muskegon river, for running, rafting, driv- 
ing or floating logs therein, and interfering with, stopping and delaying 
the logs floated and being floated, rafted and run in said Muskegon river 
by the Muskegon Booming Company, or that the said complainant and 
the Muskegon Booming Company may have such other relief or such 
further relief in the premises as may be agreeable to equity and good 
conscience.” ° 

We have said that this pleading is anomalous. It is certainly not 
artistic in form, and reads as if it might originally have been prepared 
as a bill on behalf of the Muskegon Booming Company; and after- 
wards, by slight alterations, converted into an information. The words 
‘“* your orator” are so employed that it is not clear at all times whether 
they refer to the informant, or to the relator; and while logically we 
must refer them to the informant, because he is the person addressing 
the court, the sense wonld seem to indicate that the relator was the party 

intended. But all matters of mere form may be overlooked, if the 
substance of a legal complaint appears; and it is to that question that 
we shall direct our attention. 


rily be based upon a public grievance. If one is shown here, the infor- 
mation may be sustained ; if not, it must, as an information, be dismissed. 
It is insisted that a public grievance is shown; that the acts which are 
complained of constitute a public nuisance and a purpresture, and that 
it has become the duty of the attorney-general, acting on behalf of the 
state at large to take proceedings for restraining persistence in this in- 
jurious conduct. 

A purpresture may be defined as an enclosure by a private party of a 

art of that which belongs to, and ought to be open and free to, the en- 
Joyment of the public at large. The appropriation by an individual of 

a part of a ablic common may, therefore, G a purpresture; and as it 
would constitute an invasion of public right, it would be proper that 
proceedings for its abatement should be taken on behalf of the state. An 
unauthorized enclosure of a part of a highway may also be a purpres- 
ture and a public wrong, whether the highway be one by land or by 
water. Itis, however, to be observed of a purpresture that it@s not nec- 
essarily a public nuisance. A public nuisance must be something which 
subjects the public to some degree of inconvenience or annoyance; but 
& purpresture may exist without putting the public to any inconvenience 
whatever. Such might be the case where the part of the common high- 
way is enclosed, provided the appropriation is confined to a part never 
made use of for purposes to which the highway is devoted. A highway 
usually includes within its limits more than is ever made use of for pub- 
lic purposes ; but as it is set apart for public use, provided there shall be 
occasion, the appropriation by an individual is unlawful, though it oc- 
casion no present inconvenience to anyone; and it may be abated, be- 
cause the result of its being persisted in might be to obscure, and possi- 
bly in the end to defeat, the public right altogether, and thus preclude 
enjoyment by the public, in case the use of that which was enclosed 
should ever be needed for highway purposes. On the other hand, the 
appropriation of a part of that which belongs to the public may some- 
times not be unlawful, not only because it may be made under circum- 
stances raising an implication of assent on the part of the public author- 
ities, but because it may be essential to the proper enjoyment of the 
public right. Such a case may be found in the extension of a wharf 
into navigable water. Wharves are essential; and while the state may 
limit their construction to the line of navigability, this is seldom done, 
except under very peculiar circumstances. 

We shall assume in this case that the information makes out a plain 
case of appropriation by the respondents of a part of the bed of the Mus- 
kegon river to their own purposes. The questions, then, are, first, 
whether the appropriation is of something which is common to the pub- 
lic; and if so, then, second, whether it is made in a manner or under 
circumstances which justify or excuse it. In considering these questions, 
it is important that we bear in mind the sort of navigable water we are 
dealing with. Navigable waters, at the common law, are those where 
the tide ebbs and flows; under these the public have a proprietorship in 
the soil itself; and in various ways the sovereign authority may make 
use of this ownership for the benefit and protection of navigable rights, 
as well as for other purposes. The Muskegon river, it need hardly be 
said, is not of this character, and the public have no rights whatever in 
the soil under it. Neither is it a navigable stream,—at least at the point 
where the alleged purpresture exists,—in the more popular sense of that 
term, for it is only a small stream, whose value to the public consists in 
the use which can be mad@ of it for the purpose of floating logs and 
lumber. The right of floatage is unquestionably a right which the state 
should guard and protect; but it is a serious mistake to assume that the 
ape appropriation of a part of the bed of the river would necessarily 

e either a purpresture ora nuisance. The property taken in such a case 
is not public but private property, and the owner of the bank, who also 
presumably owns to the center of the stream, may maintain trespass or 
ejectment against the taker. Ifthe owner make no complaint, the pub- 
lic can have neither right nor occasion for any, provided the navigable 
rights are not abridged. If they are, it is not very manifest how this 
can be a purpresture. The difference between the highway by land, 
with its definite limits, to which the public right extends whether the 
whole be used or not, and the highway for floatage in our small streams, 
where the public rights have no definite limitations of space except as 
practicability for use, and the occasions for use may give variable limits 
as the seasons and the needs of business and traffic may change, is so 
plain that the difference between an appropriation in the two cases needs 
only to be mentioned: it requires neither argument nor illustration. 
The one is a public grievance of some sort, but the other is no public 
grievance of any sort, unless the public use is unreasonably abridged or 
inconvenienced. 

But if the appropriation of a part of such a stream were presump- 
tively a public injury, the public must be deemed to have waived its 
right to complain, so far as the appropriation was not unreasonable, 
when the law permitting the organization of booming companies, and 
regulating their operations, was enacted. This is so, because some 
appropriation is essential to their operations. Nothing can be a_nui- 
sance which the sovereign authority allows, especially when the allow- 
ance is on public grounds, and made to facilitate the use of that which 
is common to all. The question of lawfulness in the action of the boom- 
ing company in enclosing part of the stream for its own purposes, 
whether it be done by permanent structures or otherwise, must, there- 
fore, necessarily be a question depending on the particular facts: it is a 
question of nuisance or no nuisance ; in other words, it is a question 
whether the general public, desiring to avail themselves of the navigable 
right, are or are not more inconvenienced than accommodated thereby. 
If they are not, the enclosure is not unlawful; if they are, it may be. 





An information at the instance of the attorney-general must necessa- 


The informatiun certainly makes out a case of inconvenience and 
injury to the relator; but it does not follow that a public nuisance is 
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shown. Itis perhaps impossible that the booming companies should 
make the same part of a stream the field for their respective operations 
without subjecting each other to more or less annoyance, impeding 
somewhat each other’s operations, and abridging each other’s receipts. 
But like common carriers on the same route,—which in a certain sense 
they are,—they must put up with these inconveniences so far as they 
are not reasonably to be avoided; they constitute no nuisance; and 
neither party conducting its business in ‘a proper and prudent manner 
can be subject to either public or private complaint. An injury under 
such management must be considered incidental to, and inseparable 
from, the exercise of a general right. 

But if the respondent fails to keep within the limits of a just exercise 
of its rights, the case may still be one of purely individual injury. If 
one stops another in the street, but permit all others to pass along, there 
is a private wrong, but no public wrong: the fact of its being committed 
in a public place does not make it public. We cannot read the infor- 
mation before us without being impressed that the complaint is of a 
private injury to the relator ; of carelessness or recklessness in the exer- 
cise of a public and general right, to its prejudice. Others are referred 
to as being incommoded, but the inconvenience to them appears to have 
reference to their transactions, actual, contemplated or possible, with 
the relator, and to constitute a grievance on its behalf, rather than on 
their’s. They may or may not care to complain, and until they do, the 
attorney-general may well! leave them to deal with the case as they may 
desire, or as they may be advised. As the case stands on the informa- 
tion, the state at large can have no more interest in any individual 

rievance of this nature than in many others that are from day to day 
eing called to our attention, and in which confessedly there is a public 
interest in no legal sense whatsoever. 

It is insisted, however, on behalf of the relator that the pleading is 
both an information and a bill, and that though we conclude it should 
be dismissed as an information, it may still be sustained in the other 
character. But the fact is not as is claimed. There is no bill here; 
nothing but an information. It is undoubtedly informal, but we cannot 
treat that as both an information and a bill which on its face purports to 
be an information only. There can be no bill of complaint without a 
complainant, and the fact that the attorney-general, uppearing as the 
sole party addressing the court, fails to make out a case on behalf of the 

yublic, cannot entitle him to bring the relator forward as orator at the 
sorely When the information is dismissed, there is nothing to sup- 
port a decree in favor of anyone. A reference to cases like Attorney- 
General v. Mayor of Bristol, 8 Madd. Ch, 164; Attorney-General v. 
Vivian, 1 Russ. 226; Attorney-General v. Heelis, 2 Sim. & Stu. 67; and 
Attorney-General v. Master, ete. of Catharine Hall, Jac. 381, in which 
the pleading was treated as both an information and a bill, will make 
plain the difference between those cases and the present in that regard. 

We agree with the circuit judge that no case was made for the inter- 
vention of the public authorities. The information was therefore prop- 
va dismissed. The decree will be affirmed, with costs against the 
retator. 





Selections. 


ConFIDENTIAL COMMUNICATIONS—NEGOTIATIONS ‘* WITHOUT PRrEJU- 
pick.”’—The exclusion of evidence as to such communications rests 
wholly on grounds of public policy. Apart from such grounds the 
law does not respect secrets, and a communication voluntarily made toa 
witness upon his pledge not to divulge it, he may, nevertheless, be com- 

elled to disclose upon the stand. People v. Wentz, 37 N. Y. 303; 
Mills v. Griswold, 1 Root, 383, and see 14 Gray, 226. In the case of 
Mills v. Griswold, the language of the court intimated that there might 
be an exception in the case of such communications necessarily made 
in the course of business; but this has not been followed except in case 
of professional or public service. But although admissions are not 
excluded merely because made on a pledge of secrecy, they are often 
excluded where the pledge, express or implied, was founded on the 
purpose to avoid or compromise litigation. The law encourages sucl 
communications and, to some extent, protects the confidence in which 
they are made. The cases on this subject involve considerable conflict ; 
and, particularly, the American rule receives evidence of an admission 
of a distinct fact, made under such circumstances, although the English 
ule excludes it. 

Tae principal decisions on this subject are as follows: Thomas v. 
Morgan, 2 C. M. & R. 496; s. c. 5 Tyr. 1085.—Exch. (1835.) Opinion 
by Parke, B. Action for injuries by dogs. Held, that evidence that 
defendant had offered to settle for the damage done, if it should 
be proved that Ais dogs had done it, was proper to go to the jury 
as evidence of scienter, but was entitled to little weight, if any, as it 
might have been made from motives of charity, without any admission 
of liability at all. Stranahan v. East Haddam, 11 Conn. 507, 517 (1836.) 
Opinion by Huntington, J. Held, that “confidential” in the rule ex- 
cluding admissions ‘by confidential overtures for amicable settlement 
does not mean private, or not generally known, but it means made in 
confidence of an amicable adjustment. Thus a vote of a town to pay 
any part of a claim, provided it should be received in full, to buy peace 
and close a controversy without a law suit, although it be recorded, and 
therefore known to the public, is a confidential offer within the rule. 
Gregory v. Howard, 3 Esp. 113 K. B. N. P. (1800), Lord Kenyon. Hed, 
that “‘ evidence of concessions made for the purpose of settling matters 
in dispute I shall never admit; but facts admitted before arbitrators I 
neers shall.” Slack v. Buchanan, 5 Esp. Peake, 5, K. B. N. P. (1790), 
Lord Kenyon. A witness was called, who had been an arbitrator, to 





prove admissions made by defendant when the cause was under refer- 
ence. Lord Kenyon said he had previously carried the rule too far in 
excluding admission made on a reference that was not effective. “ For 
the future I shall receive evidence of all admissions, such as the defend- 
ant would be obliged to make in his answer to a bill in equity, and will 
reject none but such as are merely concessions for the purpose of mak- 
ing peace and getting rid of a suit. These, I think, ought not to preju- 
dice the defendant when the object for which they are made is at an 
end.” Ganish v. Sweetzer, 4 Pick. 373 Held, that the rule excluding 
the testimony in confidence of compromise is founded in policy, that 
there may be no discouragement to amicable ajustment of disputes by a 
tear that, if not completed, the party amicably disposed may be injured. 
It does not exclude independent facts admitted during the treaty for a 
compromise. Perkins v. Concord, R. R. 44 N. H. (7 Chandler), 223, (1862. ) 
Held, that ir. order to exclude distinct admissions of fact made in confi- 
dential overtures of pacification, or offers, or propositions between liti- 
gating parties, it must appear either that they were expressly made 
without prejudice, or, at least, that they were made under the faith of a 
pending treaty, and into which the party might have been led by the 
confidence of a compromise taking place. If it does not appear that 
when the admission of a liability of the defendants was made that they 
claimed or sought the protection of the rule, or that it was desired to 
be treated or considered as confidentially made to the witnesses, the 
party can not ask the court to protect it as confidential. To the same 
effect is Ashlock v. Linder, 50 Ill. (Freeman), 169. To the contrary, see 
Molyneaux v. Collier, 13 Geo. (Cobb), 406. Compare Wallace v. Small, 
M. & M. 446; Nicholson v. Smith, 3 Stark. 128; Cory v. Britton, 4 
Carr & P. 462, C. P. N. P. (1830), Tindal, Ch. J. Held, that a letter 
expressed to be “‘ without prejudice”? can not be put in evidence, by 
the party, whom it was sent, against the other. No distinction can be 
made between a written and a verbal communication of this kind. 
Hoghton v. Hoghton, 15 Beav. 278, 321 (Rolls Ct. 1852), Sir John Rom- 
illy. Certain letters were written after the dispute had arisen, with a 
view to a compromise, and “ without prejudice.”” Their admission be- 
ing objected to, it was said that if rejected, the court would have before 
it only part of the correspondence. ‘* Such communications, made with 
a view to an amicable arrangement ought to be held very sacred, for if 
parties were to be afterward prejudiced by their efforts to compromise, 
it would be impossible to attempt an amicable arrangement of differ- 
ences.” Jones v. Foxall, 15 Beav. 388 (Rolls Ct. 1852), Sir John Rom- 
illy. Suit fora breach of trust. ‘I have paid no attention to the cor- 
respondence and negotiations which occurred. I find that the 
offers were in fact made without prejudice to the rights of the parties. I 
shall, as far asI am able, in all cases endeavor to repress a practice 
which, when I was first acquainted with the profession, was never ven- 
tured upon, but which, according to my experience in this place, has 
become common of late, viz., that of attempting to convert offers of 
compromise into admissions or acts prejudicial to the person making 
them. If this were permitted, the effect would be that no attempt to 
compromise a dispute could ever be made. . . . In my opinion, 
such letters and offers are admissible for one purpose only, namely, to 
show that an attempt has been made to compromise the suit, which may 
sometimes be necessary, as, for instance. in order to account for a lapse 
ot time, but never for the purpose of fixing the person’ making them 
with any admissions contained in such letters. And I shall do all I can 
to discourage this modern, and, as I think, most injurious practice.’ 
Paddock v. Forrester, 3 Mann. & G. 903, 919; C. P. trial at bar before 
Tyndall, Bosanquet, Coltman and Erskine. Held, that where a letter 
expressed to be without prejudice is replied to, neither the letter nor 
the reply is admissible, even though the reply is not expressed to be 
without prejudice. Tyndall, C. J.: ‘“‘It is of great importance that 
parties should be left unfettered by correspondence which has been en- 
tered into upon the understanding that it is to be without prejudice.” All 
concurred. And see, L. R. 6 Ch. Ap. 822. Williams v. Thomas, 8 Jurist, 
n. 8. 250; 2 Drewr. & Sm. 29 (1862), V. C. Kindersley. Held, that the 
words “ without prejudice,” mean that the writer must not be prejudiced. 
It does not follow that he may not use it, although it can not be used 
against him. To the contrary was Healy v. Thatcher, 8 Carr. & P. 388, 
(N. P. 1838), Baron Gurney ; where it was held that a letter written 
without prejudice, so as not to bind the writer, can not be used by him 
against the other party.—[ Daily Register, N. Y. 


Book Notices. 


Ewe. on Frixtrures.—A Treatise on the Law of Fixtures. 
SHALL D. Ewett. Chicago: Callaghan & Co. 1876. 


The editor of the Cenrrat Law JourNAL enjoys the privilege of a 
personal acquaintance with Mr. Ewell, and, therefore, to use the lan- 
guage of the street, he is able to “‘endorse’’ whatever he says.- Mr. 
Ewell’s apology for the publication of this work is, that there has been 
no treatise on the subject useful to the American bar, since the Ameri- 
can edition of *‘ Ferard on Fixtures,” which was published in the year 
1855. Indeed, if that work had never been published, the perplexing 
character of the law of fixtures would be a sufficient apology for the 
publication of a new work on the subject. In submitting this volume to 
the judgment of the profession, Mr. Ewell states that he can not do bet- 
ter that adopt the language of Bellewe in the preface to his volume of 
Cases, temp. Richard I: 

* Befeeching you that where you fhall find any faultes, which either 
by my infufficiency, the intrieateness of the worke, or the Printer’s reck- 
lefnes are committed, either friendly to pardon, or by fome meanes to 
admonifh me thereof.” 


By Mar- 
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For our part, we are ready at once to pardon what may seem to be the 
few deficiencies of the work, and to admonish Mr. Ewell of any defects 
which our poor judgment may chance to discover therein. 

Mr. Ewell states that it has not been deemed advisable entirely to omit 
even those portions of the English law upon the subject which have 
become partially or entirely obsolete, which have been changed by stat- 
ute, or which are inapplicable to this country. We can hardly agree 
with him upon this point. We can not exactly see of what use to the 
American practitioner, the fourth article of chapter 5, which treats of 
the right of ecclesiastical persons and their representatives to fixtures, 
can possibly be. Nor can we imagine what benefit the busy American 
lawyer will derive from article three of chapter 7, which treats of ““Annex- 
ation to the Freehold of the Church.” Nordo we think that in order to 
make a book useful to the American bar, it was necessary to say any- 
thing of the effect of the English Bills of Sale Act, as Mr. Ewell has 
done upon page 821. The matter embraced in article seven of chapter 
9, entitled, “Stamp Acts as Relating to Fixtures,” is a subject, the 
connection of which with the duties of the American lawyer, is equally 
dim and misty. It is true we have had within the last few years in this 
country, stamp acts ; but it will be necessary, it is believed, to ransack 
very diligently the American reports, in order to find any case where a 
connection has been made between these acts and the doctrine of fix- 
tures. Again, although there are in the United States a great many 
poor persons, yet the connection between the subject of “ Poor Rates ”” 
and Fixtures, which Mr. Ewell exhibits on page 370, would seem in this 
country, to be very obscure. The same is no doubt equally true in re- 
gard to the doctrine of “ Parochial Settlements,” which Mr. Ewell dis- 
cusses on page 384. Our readers will no doubt also be obliged to appeal 
to Mr. Ewell to trace out for them the connection between the English 
Agricultural Holdings Act, of which he treats on page 487, and the 
American law of fixtures. It seems to us, that if an understanding 
of this statute is necessary to the understanding of the English cases, so 
much thereof as bears upon the doctrine of each particular case, should 
be set out in Mr. Ewell’s foot-notes at the appropriate place in the body 
of his work, and that it is not necessary in the publication of a work, 
which is not intended for the Engiish bar, to set out at large British 
statutes. We are half inclined to think that Mr. Ewell, in sketching 
the outlines of his work, may possibly have followed Ferard on Fixtures 
too closely. Still, if his treatise is destined for the English as well as 
for the American bar—a matter which he does not state in his preface— 
this may afford an excuse for encumbering its pages with many matters 
which can have no possible concern to the American lawyer. We are 
glad to note, however, that Mr. Ewell has set out in the appendix to his 
volume, the report of the celebrated case of Elwes v. Mawe, 3 East, 38, 
decided in the Court of King’s Bench, 1802. This case is one of the 
best treatises on the English law of fixtures that was ever written. 

Now, the editor of the CenrraL Law Journat, knowing little 
about the law of fixtures, is not going to hazard the small reputation he 
has, by a further criticism of Mr. Ewell’s book. It must suffice to say, 
that it contains, including the index, 615 pages of printed matter; that 
it is very neatly and handsomely gotten up; that it abounds in foot- 
notes, and that the foot-notes are replete with citations of adjudicated 
cases. We are satisfied that Mr. Ewell has gone in every instance to 
the cases themselves, and has not trusted implicitly to any digest or to 
any other treatise, because we find what we have never before found in 
the foot-notes of a treatise based largely on English cases, that the year 
in which each case was decided, is set out in the citations. Mr. Ewell, 
has, we understand, quit the practice of the law, and has entered the 
ranks as a professional law book-maker. This fact, taken in connection 
with the fact that he is a lawyer of scholarly attainments, argues well for 
any book which he may give to the profession; and without going fur- 
ther, we will say that we have no doubt that this is by far the best book 
on the law of fixtures that has ever been written, and probably the last 
one on this subject which will be written for the next quarter of a cen- 
tury. We cordially recommend it to the attention of our readers. 








Recent Reports. 


Seventy-Firra Ittiwois Reports.—Reports of Cases at Law and in 
Chancery, Argued and Determined inthe Supreme Court of Illinois. 
By Norman L. Freeman, Reporter. Volume LXXV. Printed for 
the Reporter. Springfield: 1876. 


This is a book of six hundred and forty-two pages, exclusive of an 
index and table of cases covering one hundred and ten pages. It is 
worth noticing that this volume, which contains one hundred and fifty opin- 
ions, shouid, on its title page, be announced as containing “ the remain- 
ing cases submitted at the September term, 1874.” Without wishing 
to say anything disrespectful to the Supreme Court of Illinois, we can 
not refrain from expressing the opinion that it is quite beyond the power 
of that court or any court to deliver so large a number of opinions, half 
of which will be worth publishing now, or referring to hereafter. Under 
the Illinois law which allows of a case being taken from a justice of the 

to the highest court of the state, as well as from the circuit courts, 

the Illinois Supreme Court has, we believe, more causes submitted to it 
during a term, than any other appellate court in this country. Under 
these circumstances, to report every case in which a written opinion is 
filed, is to multiply volumes of reports in which a few cases of real value 
to the profession are buried among a heap of opinions deciding no 
int of law, and announcing no new principle, and serving no end, as 

ar as We can see, except to furnish the counsel interested with a little 
gratuitous advertising. To take an example from this volume—we se- 





lect one at random, inter multos—the case of Clair v. Perrine, reported 
p. 366, is as follows: _ 

“Mr. Justice Breese delivered the opinion of the court: This suit 
was originally brought before a justice of the peace of Cook county, 
and taken by puede po the superior court, where plaintiff recovered a 
judgment against the defendant, in one case for one hundred and forty- 
six dollars and twenty cents, and in another depending on the same facts, 
for sixty-six dollars and sixty cents. They are both segenie to this 
court with a stipulation that they shall be both considered on the same 
record. There are no merits in the defence. These plaintiffs were sub- 
contractors to furnish lime for the building one Boise had contracted to 
erect for appellant. He left the job unfinished, and the plaintiffs un- 
paid. In an interview with appellant, they claiming their right toa lien 
as sub-contractors, she, by her written undertaking, agreed to pay their 
claim, rather than that a lien should be placed on the property. This 
was a good consideration for her undertaking. As to the claim for lime 
subsequently furnished, the proof is clear it was so furnished at her own 
request and used upon her building. We see no ground to disturb the 
recovery. The judgment must be affirmed.” z t 

Of course, the reporter is not to blame for this. It is, we believe, his 
duty to report the cases as the opinions in them are delivered, and he is 
without choice in the premises. The careful and accurate manner in 


which his labors, as evinced in this series of reports, are performed, is . 


a sufficient guarantee that the work of discriminating, as well as simply 
reporting, might safely be left to him. We respectfully submit this to 
the bench and bar of Illinois. We can not help foreseeing, unless some 
weeding be done by somebody, atime when to read all the printed opin- 
ions of the Illinois judges, will be employment to half a dozen genera- 
tions, and when to possess a full series of the reports of that state, will be 
as far beyond a lawyer’s resources as to be seized in fee of the library 
of the Vatican or Louvre. 

Some of the decisions in this volume have heretofore been published 
in this journal. Among those of general interest which are new to us, 
are the following: In Puhlman et al. +. Taylor, p. 629, an alteration of 
a promissory note, by adding the words “ payable at 53 Lake st.,” at the 
time of its delivery with the consent of the maker, is held material, and 
if done without the knowledge or consent, express or implied, of per- 
sons who had placed their names upon the back of the note as guaran- 
tors befure delivery, will operate to discharge them. Citing Chitty on 
Bills, 203; 2 Parson Bills and Notes, 546 ; Woodworth v. Bank of Amer- 
ica, 19 Johns. 420; Nazro v. Fuller, 24 Wend. 374; Southwark Bank v. 
Grosse, 35 Penn. St. 82; Chaffel v. Spencer, 23 Barb. 584; Bank of 
Limestone v. Perrick, 5T. B. Mon. 25; but in Goodspeed v. Cutler, p. 
534, the rule is laid down that where one of the makers of a promissory 
note, after full knowledge of an alteration of the same, distinctly and 
unconditionally promises to pay it, it becomes immaterial whether the 
alteration was material, as by such act he adopts the note as his own, 
and will be bound to pay it. 

In Lonergan v. Courtney, p. 580, where a plaintiff sought to recover 
for building certain houses, a commission of ten per cent. on the cost, 
where the evidence tended to prove a contract to pay such per cent. as 
commissioners, evidence on the part of the defendant, as to what was 
the general or customary eomnionane pret on such buildings, was held 
admissible; and in Dyer v. Sutherland, p. 583, the court hold that the 
right of one rendering services for another to have their value estimated 
under a guantum merui upon the basis of commissions, can only arise 
out of general custom. hen such a custom exists in reference to cer- 
tain kinds of business, as, for instance, among real estate brokers, any- 
one actually or presumptively having knowledge of it, and employing 
them in their business without special contract, will be presumed to 
have done so with reference to such custom. 

Kightlinger v. Egan, e 141, was a suit brought to recover for personal 
injuries done to plaintiff by a dog owned by defendant. It occurred at 
the house of a neighbor, where plaintiff was temporarily staying. Under 
the impression that the dog belonged about the house, plaintiff was in 
the act of patting him upon the head, when he sprang up and bit him in 
the face, inflicting a verv severe injury. It was then discovered that it 
was defendant’s dog, and had come there with a member of his family. 
Whether the dog was of vicious habits and disposed to attack persons, 
and if so, whether defendant was aware of its disposition, were questions 
upon which the evidence was conflicting and irreconcilable. The jury 
gave the defendant $800 damages, and the supreme court affirmed the 
judgment. In Thorne et al. v. Mc Veagh et al. where a lot of hams were 
sold in Chicage, with a warranty that they were first-class, the purchaser 
not seeing them, and the seller knowing that they were bought for a cus- 
tomer of the purchaser in Salt Lake City, under a contract with the 
latter, and the seller shipped them to Salt Lake City for the purchaser, 
the latter paying the freight, and the hams proved to be not of the qual- 
ity represented, but of a poor and inferior quality, so that the purchaser 
lost the benefit of his re-sale, it was held, in an action by the purchaser 
for the breach of the warranty, that the true measure of damages was 
the difference between the price paid at Chicago and what they were 
worth when delivered, and also the freight on the same from Chicago to 
Salt Lake City, and the profits which ought reasonably to be expected 
on re-sale at the latter place; following Crabtree v. Kile, 21 Ill, 180; 
Griffin v. Colver, 16 N. Y. 489; Messmore v. N. Y. Shot and Lead Co., 
40 id. 422; and the decisions in England in Randall e¢ al. v. Raper, 96 
Eng. C. L. 82; Barries e¢ al. v. Hutchins, 18 C. B. (x. s.) 445; Dunlap 
v. Higgins, 1 H. L. C. 402. In Pullman Palace Car Co. v. Reed, a pas- 
senger having purchased a ticket for a sleepiug birth, lost it, and was 
aoaiie to produce it when demanded by the conductor, but gave satis- 
factory assurances that he had purchased it. He was, however, ex- 
pelled. from the sleeping car to another car, by the conductor, with- 
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out any abusive language or personal violence being used. The court | 
held the passenger entitled to recover the price paid for the ticket and | 
a reasonable compensation for the trouble and inconveniences he suffered 
by being deprived of his berth in the sleeping car. 

Merchants’ Savings Co. v. Goodrich et al. p. 555, discusses the law of 
wagers. The purchasers of certain land deposited with a stakeholder 
their checks for $5,000, in favor of the vendor’s agent, the parties sign- 
ing an agreement that the checks should be delivered to the payee in 
case a vote to be taken that day on a certain bill, which had been sub- 
mitted to the people for ratification, should be in its favor, but in case 
the majority of the votes should be cast against the-bill, then the checks 
were to be delivered to the drawers. The court held that the payee 
could not maintain replevin for the checks against the stakeholder, as 
the transaction was a wager upon the result of a public election, and 
void. ‘There is, however,” say the court, “another objection taken to 
the recovery, which, if well taken, goes to the very foundation of the 
action. It is that the transaction is void, as being against public policy. 
All wagers are not void at common law. It is only those that are con- 
trary to public policy; as on the question of war and peace, on the event 
of an election, etc. Metcalf on Contracts, 238, and cases in notes; 
Chitty on Contracts, 544. The author last referred to says: ‘ But, at 
common law, an action could not be maintained on a wager, if it was 
contrary to public policy, or immoral, or in any other respect tended 
to the detriment of the public.’ The same reasons, we apprehend, would 
vitiate any other contract, whether it were strictly a wagering contract 
or not. The transaction, standing by itself, is a wager, and one lacking 
the element of equality between the parties. The risk was all on the 
side of the vendees. A wager is a contract by which two or more par- 
ties agree that a certain sum of money, or other thing, shall be paid or 
delivered to one of them on the happening of an uncertain event. 2 
Bouv. Law Dict. 608. The uncertain event here, upon the happening 
of which the checks were to be delivered, was the event of a public 
election. The contract was, therefore, a wagering contract that was 
against public policy, and a right of recovery could not be based upon 
it. But whether strictly a wagering contract or not, it is void upon 
grounds of public policy, because the effect is detrimental to public in- 
terest. Upon this principle, it has been held that a note, to become due 
upon the election of A to a certain office, is void, upon grounds of public 
policy, as much as any formal wager. Cooper v. Brewster, 1 Minn. 
94; Nudd v. Barnett, 14 Ind. 25. By its very terms, the event of the 
election in question in favor of the bill is made not only an indispensa- 
ble condition precedent to the contract becoming operative, but an 
essential part of the consideration. The plain tendency of such a con- 
tract is detrimental to the public, and it is void upon grounds of public 

olicy.” 

° In ‘Delahanty v. Warner et al. p. 185, the plaintiff, who hela a mu- 
nicipal office, filed his bili alleging ‘that he had been unlawfully removed 
from his office, and praying that the aldermen and mayor of the city 
might be enjoined from appointing a successor, and from interfering 
with: him in any way in the discharge of his duties. The court dismissed 
the bill for want of equity, saying: ‘‘ Plaintiff’s remedy was complete 
at law. If he were not properly removed, and a successor cannot there- 
fore legally be appointed, the question can be settled by quo warranto 
against the person claiming to be his successor in office. People ez rel. 
v. Forquer, Breese, 104; People, etc. v. Matteson, 17 Ill. 168. By man- 
damus, the mayor and aldermen may be compelled to restore to him any 
evidence of his right to the office, or any property pertaining thereto, 
which they may have improperly withheld from him. People, ex rel. 
v. Head, 25 Ill. 325; People, ex rel. Kildruff, 15 id. 492; People, ex rel. 
ete. v. Hilliard, 29 id. tit And where the title to the office is not in 
dispute, mandamus will lie to restore the person entitled to it. Street v. 
Commissioners, Breese, 50; People v. Stephens, 5 Hill, 616. Nor can 
there be any doubt of his having a complete remedy at law for any fees 
and emoluments pertaining to the office of which he may have been 
unlawfully deprived by the action of the mayor and aldermen.” 

In Housh v. The State, p. 487, it is held that a constable will not be 
liable to a criminal prosecution for voluntarily allowing a prisoner to es- 
cape, for whose arrest he holds a warrant, fair on its face, for a criminal 
offence, if the affidavit on which the same was issued fails to give the court 
issuing it jurisdiction ; nor will the prisoner be liable for resisting arrest 
in sucha case. The rule laid down by the same court in Tattle v. 
Wilson, 24 Il. 561, is reiterated: ‘* The rule that a ministerial officer is 

rotected in the execution of process issued by a court, or officer having 
jurisdiction of the subject matter, and of process, if it be regular on its 
face and does not disclose a want of jurisdiction, is a rule of protection 
merely, and, beyond that, confers no right; it is held to be personal to 
the officer himself and affords no shelter to the wrong-doer, under color 
of whose process, if it be void, the officer is called upon to act. Such 
an offcer may stop in the execution of process, regular on its face, 
whenever he becomes satisfied there is a want of jurisdiction in the offi- 
cer or court issuing it; and if sued for neglect of duty, may show in his 
defence such want of jurisdiction. Earl v. Camp ef al. 16 Wend. 562. 
He can, if he choses, take the responsibility of determining the question 
of jurisdiction, or any other question to which the process may give rise.”’ 

helps v. Dolan, p. 90, holds that a parol submission to arbitration 
and an award are valid and binding upon the parties as a common law 
arbitration, citing Smith v. Douglas, 16 Ill. 34; and Ingraham v. Whit- 
more et al. p. 24, decides that, in case of a partial submission, it is neces- 
sary to prove, not only that both parties promised to abide by the award, 
but that the promises were concurrent and mutual, for otherwise each 
promise is but a nudum pactum. 


is that a reference should be made to a master to render a concise and 
accurate statement of the accounts, so that the same may be readily 
comprehended, and any objections taken passed upon understandingly, 
and that it is error to heare such causes without a reference and report 
following. Steere v. Hoagland, 39 Ill. 264; Bressler v. McCune, 56 Tl. 
475; Rince v. Tousle, 62 Ill. 256 Grouch v. Stenger, 65 IH. 481; Du- 
bourg v. United States, 7 Pet. 625. . 

In Rees et al. v. Peltzer et al. p. 475, the court say that a person has 
a property in his literary productions, consisting of maps, charts, writ- 
ings and books, and in mechanical inventions, consisting of useful 
machines or discoveries produced by the joint result of intellectual and 
manual labor, without a copyright under the act of Congress. By the 
common law, so long as the are kept within the possession of the author, 
he has the same right of exclusive enjoyment of them as any other 
species of personal property, for when so kept, they have proprietory 
marks, and are distinguishable property. But when these literary or 
mechanical products are circulated abroad, and published with the 
author’s consent, they become common property, and subject to the 
free use of the community ; or, in other words, there is no copyright in 
a published work at common law. and such copyright only exists by 
statute. Miller v. Taylor, 4 Burr. 2303; Donaldson v. Beckett, Tb. 2408 ; 
2 Bro. P. C. 129; Cadwell v. Robertson 5 Pat. 8. C. Ap. 493; 2 Kent 
Com. 366; Jeffreys v. Boosey, 4 H. L. 833; Reade v. Conquest, 9 C. B. 
(x. 8.) 768; Wheaton v. Peters, 8 Pet. 591; Little v. Hall, 18 How. 170; 
Kerr on Injunctions, 446. 


Briefs. 


[The purpose of this column is to aid practitioners in the exchange of 
briefs on important subjects. For this reason it is impossible for us ot 
notice any brief which does not contain a statement of the case involved. 
It would be more satisfactory to all concerned, if those sending briefs 
would send with them succinct outlines of the points. Correspondents 
expecting to have their briefs noticed, must give their post office ad- 
dress. ] 


Taxation of Shares of National Banks.—National Bank of Mis- 
souri e¢ at. v. Papin. United States Circuit Court, Eastern District of 
Missouri. Brief of complainant, pp. 32. The judgment in this case 
will be found reported, 3 Centr. Law Jour. 669. Six of the National 
Banks of St. Louis filed bills in equity in this court for an injunction to 
restrain the collection of certain taxes which the county claimed to be 
due from the banks under secs. 35, 36, 37, 18 and 120 of the National 
Banking act. [Address M. B. Jonas, Esq., St. Louis. ] 


Eminent Domain—Right of one Street Railroad to Condemn 
the Track of Another.—Central Horse Railroad v. Fort Scott Horse 
Railroad. Supreme Court of Iliinois. Brief of defendant, pp. 23. 
The opinion of the court in this case will be found, ante, p. 483. This 
brief maintains that one railroad company can not, under the power 
granted by the eminent domain act, take a fragment ofa re pe road in 
successful operation, thereby destroying the usefulness and value of the 
whole road. [Address H. W. Wells and D. McCullock, Esq’s, Peoria, 
Ills. ] 


Survivorship in aCommon Calamity.—Gallier v. Gallier. United 
States Circuit Court, District of Louisiana. Brief of defendants, pp. 
52. This is an interesting argument on the above subject as governed 
by the civil code of Louisiana, which provides: ‘ Art. 936.—If several 
persons, respectively entitled to inherit from one another, happen to 
perish in the same event, such as_a wreck, a battle or a conflagration, 
without any possibility of ascertaining who died first, the presumption 
of survivorship is determined by the circumstances of the fact. Art. 
937.—In defect of circumstances of the fact, the determination must be 
guided by the probabilities resulting from the strength, age, and differ- 
ence of sex, according to the following rules: Art. 938.—If those who 
have perished together were under the age of fifteen years, the eldest 
shall > presumed to have survived. If both were above the age of sixty 
years, the youngest shall be presumed to have survived. If some were 
under fifteen years, and some above sixty, the first shall be presumed to 
have survived. Art. 939,—If those who have perished together were 
above the age of fifteen years, and under sixty, the male must be pre- 
sumed to have survived, where there was an equality of age, or of differ- 
ence of less than one year. If they were of the same sex, the presump- 
tion of survivorship, by which the succession becomes open in the order 
of nature, must be admitted; thus, the younger must be presumed to 
have survived the elder.”” Vide also, a paper in the last number of the 
Southern Law Review on this case, by Gustavus Schmidt, Esq., of coun- 
sel for defendants. [Campbell, Spofford & Campbell, New Orleans. ] 


Notes of Recent Decisions. 


Broker—Proceeds of Sale of Bonds of Principal—Right of 
Principal to Recover.— Voight v. Lewis, Trustee. United States Cir- 
cuit Court, Eastern District of Pennsylvania, 33 Leg. Int. 402. Opinion 
by Ketcham, J. Complainant’s brokers sold his bonds and held the 
proceeds at the time of their failure, deposited in their names in a bank 
account, which they kept exclusively for their brokerage transactions ; 
the balance of which account was more than sufficient to meet the 
charges arising from such transactions. Held, that complainant was 





In Moss v. McCall et al. P- 190, the court held that in all cases of a 
omplicated character, involving much computation and labor, the rule 





entitled to receive in full the amount of the proceeds of his bonds. 
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Administrator — Foreign Assets — Change of Investment.— 
Baldwin's Appeal. Supreme Court of Penn.,3 Weekly Notes, 75. A., 
domiciled at the time of his death in Pennsylvania, left a first mortgage 
in New Jersey. B. took out letters of administration in Pennsylvania 
and New York. B.’s attorney subsequently cancelled the mortgage in 
New Jersey, and took a third mortgage for the same debt upon a portion 
only of the property originally mortgaged. Held, that the cancellation 
being regular, B. i ae be surcharged with the full amount of the 
original mortgage in his account filed in Pennsylvania. ~ 


Usury—Debtor and Creditor—Marshalling of Securities — 
Taylor's Appeal. Supreme Court of Penn., 3 Weekly Notes, 75. A 
creditor who has several securities for the same debt has a right to avail 
himself of any one of them until he has realized his whole claim. T. 
loaned S. $12,343, upon the security of two mortgages, one of $10,000, 
and another of $3,000 ; in the distribution of the proceeds of the sheriff’s 
sale of the property subject to the $10,000 mortgage: Held, that T. 
was entitled to have the whole of his $10,000 paid without abatement 
for alleged usury. If usury were proven, advantage would have to be 
taken of upon the $3,000 mortgage. 


Counsel Fees —Stenographer’s Services —Master’s Fee — 
Compensation of Partner for Services in Partnership Settle- 
ment.—O’ Niel v. Duff. Supreme Court of Pennsylvania, 33 Leg. Int. 
408. Opinion by Allison, J. 1. Counsel fees will not be allowed in the 
settlement of an estate for services rendered antagonistic to the interests 
of the estate. 2. Services of a stenographer must be paid by the per- 
son employing him, in the absence of an agreement that this shall be 
borne by both parties. 3. A master’s fee in this case of $125 considered 
reasonable. 4. A partner who refuses to immediately wind up a part- 
nership on its dissolution, as provided by the articles of co-partnership, 
can not make a claim against the partnership for extra compensation 
for services rendered by him in carrying on the business after the death 
of the other partner. 


Eminent Domain— Right of United States.— Durlington v. 
United States.—Supreme court of Pennsylvania, 33 Leg. Int. 409. 
Opinion by Paxon, 1. The United States has the right to take pri- 
vate property for “gem use, and under the act of Congress of March 3, 
1873, had the rig t to purchase or condemn, if necessary, a site for a 
post office, etc., in the city of Pittsburgh, but there is no authority for 
the proposed purchase or condemnation of several different sites at the 
same time. 2. All the provisions of the act must be strictly and fully 
complied with, or the proceedings will be set aside. 3. A state may 
take the property of a citizen for public use, but it can not take it for 
the benefit oF another sovereignty for the use of the citizens of the 
latter, nor can it delegate the right of eminent domain to another sov- 
ereignty for such purpose. 4. Grenhioy v. Humphrey, 25 Michigan, 
followed. Gilmer v. Lime Point, 18 California, 229, and Burt v. Mer- 
chants’ Insurance Cempany, 106 Mass. 356, disapproved. 


Homicide — Premeditation — Justification Through Peril.— 
Murray v. Commonwealth, 79 Penn. St. Rep. 1. In a case of homicide, if 
there be an antecedent threat, and a present provocation, it is for the 
jury to find whether the killing was in pursuance of the previous threat 
or of the immediate provocation. 2. Ona trial for homicide, the court 
below affirmed the following point submitted by the commonwealth: 
“ When a deliberate purpose to kill or to do great bodily harm is ascer- 
tained, and there is a consequent unlawful killing, the provocation, what- 
ever it may be, which immediately precedes the act, is to be thrown out 
of the case, and goes for nothing, unless it can be shown that this pur- 
pose was abandoned before the act was done.”’ Held, to be error. 3. A 
man need not be in actual imminent peril of his life, or ef great bodily 
harm, before he may slay his assailant; it is sufficient, if in good faith, he 
hasa reasonable belief from the facts, as they appear to him at the time, 
that he is in such imminent peril, even if it afterward appear that he was 
mistaken. 


Agreement to Devise Land for Services Rendered—Consid- 
eration--Relationship—Presumption.—Neal’s Ezrs. v. Gilmore, 
79 Penn. St. Rep. 1. The ear paren alleged that a decedent and her 
brother, whom she survived, had agreed that if plaintiffs would work for 
them, etc., till plaintiffs were of age, they would give them all they died 
possessed of; during the life of decedent she gave one twenty-five acres 
of land; she devised the property she owned at her death to others than 
the plaintiffs. He/d, in an action by plaintiffs to recover for their ser- 
vices, that the value of the land should be deducted. The land given 
was to be considered as part payment on the contract to give all that de- 
cedent should have at her death. 2. In an ordinary contract of hiring, 
a present by the master to the servant, is not to be deducted from his 
wages. 38. An agreement by relatives on behalf of a child of tender 
years, on condition that he should stay till he was of age with them, and 

ive them the comfort of his society, is upon a sufficient consideration. 
ri The relationship of first cousins, is not such as of itself to rebut the 
presumption of an implied contract arising from services rendered and 
accepted. 5. The performance of labour by one for another, raises an 
implied asswmpsit to compensate it, but the implication may be rebutted 
‘by proofs of circumstances showing such relation as repels the idea of a 
contract. 


Railways—Fences—Farm-gates — Duty of Company as to 
Gate used for its own Convenience.—Spinner v. N. Y.C. & H.R. 
R. New York Court of Appeals, 14 Alb. L. J. 331. Opinion by Fol- 


to put up gates at farm crossings for the convenience of the adjoining 
farmer, and net for the use of itself or others; and when such a gate is 
used by itself or its customers, with its permission, it is required to keep 
the gate in such a state as will turn away orderly cattle, and if it per- 
mits, invites or shares in such use as, to its knowledge or notice, results 
in the gate not serving the end of a fence, it fails in its duty. Where it 
has knowledge that such gate is customarily left open, or where, from 
the manner of the use of the same, it has notice that such an event is 
likely to happen, it is in statutory default if it does not see to the closing 
of it when the use of it is over for the day, or a shorter period. Ac- 
cordingly, where plaintiff's cattle at night strayed through a gate in a 
railroad fence, which was, to the knowledge of its servants, used by the 
customers of the railroad company in doing business with it, and was 
frequently left open at night, whereby the cattle were run into by the 
company’s trains and killed, held, that the company were guilty of such 
default as to render it liable for the loss of the cattle. 


Admiralty Law.—Collisions.—Guderyalen v. Schooner Gifford. 
United States District Court, Eastern District of Wisconsin. 9 Chicago 
Leg. News, 9. Opinion by Dyer, J, 1. A collision, occurring in open 
sea, and in broad daylight, between two vessels easily seen when miles 
apart, and whose courses, on the tacks upon which they were sailing, 
necessarily intersected each other, cannot be attributed to unavoidable 
accident. 2. The above isacase where the seventeenth rule of the 
Navigation Act is applicable; that ‘when two sail vessels are crossing 
so as to involve risk of collision, then if they have the wind on different 
sides, the vessel with the wind on the port side, shall keep out of the 
way of the vessel with the wind on the starboard side,’’ neither vessel 
being free, but both being close hauled. 3. The vessel on the starboard 
tuck must keep her course, in order that she may not mislead or baffle 
the movements of the vessel on the larboard tack, and she should only 
change her course when a collision seems otherwise unavoidable. 4. 
Where a vessel commits an error under impending danger, or in ez- 
tremis, produced or brought about by another vessel, such error cannot 
be alleged as a fault by such other vessel. 5. English and American ad- 
miralty decisions cited and commented upon. 


Performance of Judicial Acts on Sunday.—Kirkpatrick v. Bal- 
timore § Ohio R. R. United States Circuit Court, Southern District of 
Ohio, 7 Pitts. Leg. Jour. 50. Opinion by Swing, J. 1. As a general 
rule, judicial acts can not be performed on Sunday. 2. The adjourn- 
ment of taking of depositions from Saturday to Sunday, and from Sun- 
day to Monday, is illegal, and depositions taken on Monday, upon such 

? ~ “ ) 
adjournment, can not be read at the trial of the cause. Says Judge 
Hopkins, in re Worthington, 3 Cent. Law Jour. 526: “Sunday, at 
common law, was regarded as dies non juridicus. In Becle vy. Alpe, 
Sir William Jones, 126, the court says that Sunday was not a dies juri- 
dicus for the awarding of any process nor for entering any judgment of 
record. Wan Vechen y. Paddock, 12 John. 177.” And no distinction 
was recognized between ministerial and judicial acts. Hoyle v. Corn- 
wallis, 1 Strange, 387; 2 Institutes, 264. In the case of Johnson v. 
People, 31 Ill. 409, the court laid down the general proposition, that 
judicial acts can not be performed on Sunday, but they held in that 
ease that a recognizance taken by a magistrate on Sunday, was good, 
for the reason that it was necessary to secure the public peace or safety. 
And the same general doctrine is recognized by the same court in the 
recent case of Langabor v. R. R. Co. 6 Chicago Legal News, 190, but 
they held that an injunction to prevent a great wrong and an irreparable 
injury, might be issued upon Sunday. See, also, Stapleton v. Reynolds. 
5 Am. Law Record, 242, and 3 Cent. Law Jour. 667. 


Arbitration may not Oust Jurisdiction, but may be a Con- 
dition Precedent to a Suit.— Yeomans v. Guard Fire and Marine 
Ins. Co. United States Circuit Court, District of New Jersey. 5 Ins. 
L. J. 858. Opinion by Nixon, J. The policy provided that in case of 
differences arising touching any loss or } een ze, the matter may, at the 
written request of either party, be submitted to impartial arbitrators, 
whose award in writing should be binding on the parties to the amount 
of such loss or damage, “‘but shall not decide the liability of the com- 
pany under this policy;’’ also, ‘It is furthermore mutually agreed that 
no suit or action against this company for the recovery of any claim by 
virtue of this policy, shall be sustainable in any court of law or chancery, 
until an award shall have been obtained, fixing the amount of such claim 
in the manner hereinabove provided.’ Held, that parties may not 
oust the jurisdiction of courts by agreement. Huger on Ins., 351; An- 
gell on Fire and Life Ins., sec. 354; Flanders on Fire Ins., 632; Thomp- 
son v. Chamock, 37 R. 139; Mitchell v. Harris, 2 Ves. jr. 186; Scott v. 
Avery, E. 8. & E., Rep. 327; 8. C. on Appeal, 31 Ib. 1; Roper v. Sen- 
don, 103 S. C. S. Rep. 325; Hagert v. Mun, 40 R. 515; Snodgrass v. 
Garrett, 23 R. 224. But whilst a mere collateral agreement to refer to 
arbitration all differences arising upon a policy is not binding, and does 
not preclude a suit without such reference, it is not unlawful for parties 
to agree tiat no action shall be sustainable at law or equity. until arbi- 
tration shall have determined what amount is due, and in such a case a 
reference and ascertainment of the amount due are conditions precedent 
to the right of bringing an action. Smith v. Railway, 36 N. H. 458; 
Morsley v. Wood, 6 8. R. 610; Milner v. Field, 1 E. L. & E. Rep. 531; 
Grafton vy. Railway, 22 Ib. 557; Davis v. Mayer, et., 2 Ib. 529; Adams 
v. Willoughby, 1 John. 67; U. S. v. Robeson, 9 Pet. 319; Scott v. 
Avery, 31 E. L. E.Rep.1. Held, that the effect of these clauses was 
not to oust the jurisdiction, but only to make the fixing of an award a 
condition precedent. Held, that no suit could be sustained against the 





r, J.. Under the statute relating to railroad fences (Laws 1850, chap. 
$40, 2 44; Laws 1854. chap. 282, 7 8), the railroad company is permitted 


objection of the company until an award had been made, although neither 
party previous to the suit had requested arbitration, 
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Fire Insurance—Pleading—Neglect to Furnish Proof of Loss 
—Non-Averment of Performance of Policy Conditions—EHdgerly 
v. Farmers’ Ins. Co. Supreme Court of lowa. 5 Ins. L. J. 846. Opinion 
by Seevers, C. J. A policy condition requring notice forthwith, and 
within sixty days a particular account of the loss, stating what other 
insurances existed, copies of the written portion of all policies, the cash 
value at the time of loss, and the interest of the insured ; also, a certifi- 
cate of a magistrate or notary public, etc., is not complied with by a 
mere appraisement, accompanied by a certificate of a notar~public. 
Such preliminary proofs are conditions precedent to the right of re- 
covery. Blakeley v. Pheenix Ins. Co., 20 Wis. 217; Inman v. Western 
Ins. Co., 12 Wend. 452; Owen v. Farmers’ Joint Stock Co., 47 Barb. 
518; Welcome v. People’s Ins. Co., 2 Gray, 480. 2. Where the policy 
provides the loss shall not be payable until the certificate of a magis- 
trate as to certain facts is produced, the production of such certificate 
is a condition precedent to the plaintiff’s right to sue. Johnson v. 
Pheenix Ins. Co., 112 Mass. 49. 3. An averment of the performance of 
the conditions is therefore necessary in the petition, and the proof must 
sustain the averment. Flanders on Insurance, 514; St. Louis Ins. Co. 
v. Kyle, 11 Mo. 185. Held, that until such averment is made no evi- 
dence of loss can be introduced, and therefore proof of a waiver of such 
conditions is not admissible. Lambert v. Palmer, 29 Iowa, 104; Wool- 
sey v. Williams, 24 Iowa, 413. Where the petition was thus substan- 
tially defective, the defendant was entitled, under the Iowa Code, to 
move in arrest of judgment. Nolien v. Wisner, 11 Iowa, 190; Code, 
sec. 2650 

Witness to Execution beyond each of Process—Secondary 
Evidence —Credibility of Testimony.—Hartford Life and An- 
nuity Ins. Co. v. Hartwell et al. Supreme Court of Illinois, 5 Ins. L. 
J. 809. Opinion by Scholfield, J. 1. Where the witness to the appli- 
cation for a policy is beyond the reach of process of the court, or can 
not be found on diligent enquiry, secondary evidence of the execution 
of the application muy be received. It is not necessary to produce the 
subscribing witness to testify to the execution of the instrument, when 
he is beyond the reach of the process of the court. Wiley e¢ al. v. 
Beam ef al., 1 Gilm. 303. And the same rule obtains if the witness can 
not be found on diligent enquiry. Clark v. Sanderson, 3 Binney, 192; 
Jackson, ex dem. v. Gager, 5 Cowen, 383; Jackson, ex dem. v. Cody, 9 
Cowen, 140; Ingram v. Hall, 1 Haywd. 207; Jackson, ex dem. v. Boat, 
18 Johns. 60; Whittemore v. Brooks, 1 Greenleaf, 59; Baker v. Blount, 
2 Haywd. 404; Lansing v. Chamberlain, 8 Wend. 620; note to Jones v. 
Coopriders, 1 Blackfd. 49; Spring v. South Car Ins. Co. 8 Wheaton, 
269. 2. Where the genuineness of the applicant’s signature to the 
application has been established, it is prima facie evidence that the con- 
tents were known to the subscriber, and were his act. The onus of 
proving that the ———- was filed by the agent without the knowl- 
edge of the insured, must rest upon the party alleging it. 3. The court 
instructed that the jury “‘may believe and accept, or disbelieve, any 
testimony which, under all the circumstances of the case is not credit- 
able .and entitled to weight in deciding the issues of the case.” Held, 
that this was entirely too comprehensive, and was calculated to mislead. 
The jury may not determine for themselves that circumstances not within 
legal contemplation tending to impeach the witness, show that his evi- 
dence is impeached, and therefore disregard it. 


Statements in Application for Insurance—Warranties —Prac- 
tice.— Union Mut. Life Ins. Co. v. Reif. Superior Court of Cincinnati. 
1 Cin. Law Bul. 290. Opinion by Yaple, I 1. Where a life insvr- 
ance company, a foreign corporation, makes within a state, a contract of 
insurance upon the life of a citizen of such state, and receives from him 
the premium for such insurance, the insurance company can not set up 
as a defence to an action upon the policy, that, by the laws of such state, 
it had no authority to make such contract of insurance. 2. Where cer- 
tain warranties and representations are made in an application for life 
insurance, which application is, by the policy, made part of it, and the 
answer sets up by way of defence, the breach of such warranties and the 
falsity in fact, of such representations, the plaintiff, in making out his 
case, is not bound to prove the truth of such warranties and representa- 
tions; they are collateral to the contract, and it is incumbent on the de- 
fendant not only to aver, but to prove such breaches of warranty and 
the falsity of such representations. 3. Where the party insured, in his 
application represents that his habits have always been sober and tem- 

erate, and that they are still so, his intemperance must amount to a 
Wabit to render the representation false. The fact that such party may 
have used intoxicating liquors upon occasions to excess, will not render 
the representation false. 4. Wfiere the insured answers “ No” to the 

uestions, ‘‘ Have you ever been afflicted with bronchitis, habitual cough, 
Sosaes of the lungs, consumption, spitting of blood, severe colic, or 
disease of any other of the vital parts, if so, state particulars; has the 
party ever had any serious illness, local disease, or personal injury, if so, 
of what nature, and at what age; is the party now afflicted with any dis- 
ease or disorder whatever ?”” Such party must have been afflicted with 
symptoms reasonably indicative of such disease or diseases, or his an- 
swer will not amount to misrepresentation. 5. If, to the question, “State 
the name and residence of your wswa/ medical attendant,” he answers, 
‘«Have none,” such representation will not be false, though the party 
may have previously applied to a druggist at a drug store for a proper 
prescription for some ailment he then had, or thought he had, and which 

rescription was furnished and filled by such druggist upon his, the 
ruggist’s, judgment and advice. 6. If such applicant, not being a 
physician, be asked the cause of his father’s death, and he answers, 
‘Prom drinking cold water when heated,” such representation is not 
false, though, from drinking cold water when heated, his father was 





thrown into typhoid pneumonia, and died from it. 7. Section 266 o 
the Code, which prescribes the mode. of conducting a trial by jury, al 
is divided into seven parts, is directory af'd not mandatory. The follow- 
ing clause applies to all and every part of such section: “* When the 
jury has been sworn, the trial shall proceed in the following order, un- 
less the court, for special reasons, otherwise devised.” The times of 
charging the jury upon the request of counsel, and by the court at the 
close of the argument, are parts of the order of trial, and are under the 
control of the court, and in the exercise of fair and reasonable discre- 
tion can not be reviewed on error, unless there has been aclear and man- 
ifest abuse of such discretion. 8. Part 5 of such section, which pro- 
vides: ‘‘ When the evidence is concluded, either party may request in- 
structions to the jury on the points of law, which shall be given or re- 
fused by the court, which instructions shall be reduced to writing if 
either party require it,” does not give the party asking such instruction 
the right to have the court give it in the very language of such party, 
but the court may determine in what words such instruction shall be 
given; and the court may require the same to be put in writing, though 
neither party request that to be done. Under this provision, the party 
can only request the court, at the close of the testimony, to instruct the 
jury ‘on points of law.’’ Counsel can not frame an entire charge for 
the court, such as it is contemplated by part 7 the court shall give at 
the close of the argument, and by splitting it up into points, require the 
court to give it before the argument to the jury commences. In such a 
case, and especially where such charge as a whole is argumentative, the 
court may refuse to give any part of it, and defer giving any charge in 
writing until the close of the argument. If, in such a case,the party whose 
special charge has been so refused, does not at the close of the court’s 
charge, request to be “tape to argue the case to the jury, in view of 
said charge, he can take no valid objection to the course pursued by the 
court, and the points of law asked by the parties to be charged should 
not be argumentative, if they are, the court should refuse them. A 
judgment will not be reversed because the verdict is contrary to the ev- 
idence, unless it is manifestly so, and the reviewing court will always 
hesitate to do so, where the doubts of the propriety arise out of a con- 
flict in oral testimony. 


Notes of Recent English Decisions. 


Patent—Part of Provisional, Omitted from Final, Specifica- 
tion—Liberty to use Abandoned Part.— Stone v. Todd, High Court, 
Chancery Division, 25 W. R. 38. The omission from a final specifica- 
tion of part of the atte: oe specification is notice that the omitted 
part has been abandoned by the inventor, and any one is at liberty to 
work up, and may obtain a valid patent for, an invention sketched out 
in the abandoned part. 


Date of Grant of Patent—Foreign Patent.— Holste v. Robinson. 
Court of Appeal, 25 W. R. 35. In determining whether letters patent 
for a foreign invention were granted before or after a foreign patent for 
the same invention, the day of the date such letters bear, and not the 
day on which they were actually sealed, must be taken to be the day on 
which they were granted. Decision of the Master of the Rolls (reported 
24 W. R. 1064), affirmed. 


Solicitor—Costs—Retainer—Journey Taken without Special 
Instructions.—fe Snell, High Court, Chancery Division, 25 W. R. 
40. <A solicitor had a retainer to act generaliy for a company, and also 
a special retainer to conduct a chancery suit on behalf of the company ; 
he took a journey to Paris for the purpose of arranging a compromise of 
the suit. Held, that, not having been specially instructed to take the 
journey, he was not entitled to make any charge for costs and expenses 
in respect thereof. 


Discovery—Mere Witness—Transfer of Jurisdiction of Dis- 
covery.—Orr v. Diaper. High Court, Chancery Division, 25 W. R. 
23. A statement of claim alleged that the plaintiffs, being manu- 
facturers owning certain trade-marks which were being imitated, ascer- 
tained that the defendants were engaged in shipping goods bearing the 
counterfeit trade-marks. They brought an action against the defend- 
ants in order to obtain discovery of the names of the consignors in aid 
of proceedings which they contemplated taking to restrain the piracy 
of the trade-marks. The defendant demurred, on the ground that they 
had not such an interest in the matters alleged by the statement of 
claim as to entitle the plaintiff to discovery from them upon the subject, 
they being liable to be examined as witnesses in any proceedings which 
the plaintitfs might have in contemplation. Demurrer overruled. 


Statute of Frauds—Verbal Gift of House on Marriage—Pos- 
session of House Given to Donee—Part Performance—Incum- 
brance—Exoneration.— Newman v. Piercey, High Court, Chancery 
Division, 25 W. R. 36. A father, before the marriage of his daughter, 
told her and her intended husband that he had given her a leasehold 
house on her marriage. Immediately after the marriage the daughter 
and her husband took possession of the house, paid the ground-rent, and 
exercised acts of ownership. The father after the marriage refused to 
complete the gift by assignment. He continued to pay instalments of 
the purchase-money to the building society through which he had pur- 
chased it, but asum of £110 was due to the society at the time of his 
death, which took place four years after the marriage. Held, (1) that 
the possession following the verbal gift was a sufficient part performance 
to take case out of the Statute of Frauds; and (2) that the £110 must 
be paid out of the intestate’s general assets. 
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Will — Construction — Gift to Class— Mistake in Number 


Specified—Admissibility of Evidence.— Newman v. Piercey, High | 
Court, Ch’y Div. 25 W. R. 87. Where a testator in a bequest to a | 
class describes the class as consisting of a number which is found to | 
differ from the number actually existing at the date of the will, the pre- | 
sumption that the testator intended to benefit the whole class is liable 
to be rebutted by evidence. A vestatrix bequeathed £100 to “each of ! 
the three children” of Mrs. W., “widow of the late W. W.” At the | 
date of the will, Mrs. W. having re-married, there were living two of | 
her children by her first husband, and six of her children by her second | 
husband. It appeared from the evidence that there had been another 
child of the first marriage who had previously died, and that, though 
the testatrix had known of the second marriage, she had for several 
years before the date of the will little knowledge of, or communication 
with, the family. Held, upon the evidence, that the two children of the 
first marriage were alone entitied to take. 


Will—Construction— Trust or Power—Sale — Discretion of 
Trustees.— Minors v. Battison et al. House of Lords, 25 W. R. 27. 
The testator gave all his real and personal property, including his pro- 
prietorship of a newspaper, to his eldest son and two others as trustees, 
upon trust to carry on the newspaper during the lifetime of his wife, 
investing one-fourth of the profits as a reserve fund, and dividing the 
remainder into six equal shares between his wife and his five children. 
In the event of any child dying before his wife, the share of such child 
was to be divided between his or her lawful issue, and in the absence of 
any such issue, between the testator’s wife and the surviving children. 
The will also contained the following provisions as to the sale of the 
newspaper and the division of the estate: ‘‘ And in case any of my chil- 

/ dren shall survive my said wife, and die before he or she shall have re- 
ceived his or her share of my said trust estate without leaving lawful 
issue, then I give such share equally amongst my surviving children and 
the lawful issue of any deceased child, such issue taking their, his, or 
her parent’s share only, equally amongst them if more than one. And 
from and after the decease of my said wife (or during her life, if she and 
the majority of my children and trustees shall think it proper and ex- 

ient so to - § at the sole discretion of my trustees, to sell and abso- 
utely dispose of all my real and personal estates, and my trade or pro- 
fession and the good-will thereof, and to divide the proceeds thereof 
among my said wife and children and their lawful issue, if the division 
be made in the lifetime of my said wife, but if the division be made 
after her death, then amongst my children and their lawful issue only. 
I hereby further declare my will to be, that in case under the clause 
hereinbefore contained, it shall be agreed, or my trustees shall decide to 
sell my stock in trade and proprietorship of the newspaper, and my sons 
or any of them, shall by writing offer to purchase and to carry on the 
same, the trustees or trustee of my will may, and they are hereby au- 
thorized and requested to, sell the same to them at £500 less than the 
market price of such trade or profession.’’ During the lifetime of the 
widow, two of the trustees filed a bill fur the administration of the trusts, 
and an enquiry whether the newspaper should be carried on, and the 
court made an order declaring that it was for the benefit of all persons 
interested that the newspaper should be carried on. Held (reversing 
the judgment of the Lords Justices of Appeal), that the direction as to 
the sale of the newspaper after the death of the widow, was not a mere 
power, but an absolute trust to sell, subject only to the discretion of the 
trustees as to the time and manner of the sale; and that the shares of 
each of the children who survived the widow, vested in them from the 
date of her death. Semble, that, even if the trustees had an absolute 
discretion as to the sale, they had incapacitated themselves from exer- 
cising it without the sanction of the court, by the bill filed for adminis- 
tration of the estate, and the order founded thereon. 











Legal News and Notes. 


—“ TEMPLAR,”’ writing to the London Times, states that, “ after care- 
ful consideration, I feel confident that there are at least sixteen (I be- 
lieve nineteen) members of the bar whose incomes professionally exceed 
£7,000—many of them considerably exceed that sum,” 


—By the death of ex-Vice Chancellor Stuart, and two registrars of 
the English Court of Chancery, pensions to a very large amount have 
fallen into the treasury. The Solicitor’s Journal recommends the ap- 
pointment of an extra vice chancellor, the docket of that court being 
crowded beyond the strength of the present bench. 


—Tue heavy sentences passed by the judges at the Dublin commission, 
which closed on Wednesday, seem, says the Daily News, to have had 
their effect upon the lower class of criminals. In Dublin, on Wednes- 
day, Mr. Justice Keogh and Chief Baron Palles sentenced two young 
men to five years’ penal servitude each for robbery. There was an ex- 
traordinary exhibition of grief from-the gallery when sentence was 
announced. The judges complimented the jury on the firmness and 
determination which they had shown during the course of the commis- 
sion. 

—SrateE Bar AssocratTions.—A state bar association has been formed. 
in New York, with John K. Porter as president, eight vice presidents, 

rding and corresponding secretary and treasurer, committees on 
admissions, grievances, reform, prizes, legal biography, und executive. 
The object of the association, according to the constitution, is “‘to cul- 
tivate the science of jurisprudence ; to promote the reform in the law; 
to facilitate the administration; to elevate the standard of integrity, 





honor and courtesy in the legal profession, and to cherish a spirit of 


brotherhood among the members thereof.”” Any member of the legal 
profession in good standing, and having been at the bar of the state for 
three years, is eligible for membership. All judges of the United States 
courts residing in the state, judges of the court of appeals, and justices 
of the supreme court, are, during their respective terms of office, hon- 
orary members of the association. Other honorary members may be 
elected. The annual meeting of the association will be held in the city 
of Albany, on the third Tuesday of November of each year. In Illinois, 
we observe, a meeting of the bar of the state is to be held on the 4th of 
January, 1877, for the purpose of forming a state bar association, at 
Springfield. 


—In the New York Court of Common Pleas, last week, judgment was 
delivered, on the motion made on behalf of Edwin Booth, the actor, for 
an injunction against the present proprietors of Booth’s Theatre, re- 
straining them from using the name of Mr. Booth in connection there- 
with. he motion was Ried. the court saying: ‘‘Iam unable to see 
how the injunction asked can be granted. The plaintiff has built a pub- 
lic building and christened it ‘ Booth’s Theatre.’ He has acquired for 
that, under that name, a reputation as a place of amusement. Having 
thus increased the value of the premises by that reputation, he has 
mortgaged and leased them under the name he had given them, and 
there is no doubt, from the manner in which the premises are described 
in the lease to Junius B, Booth, that one of the inducements to the lease 
was the public reputation which Booth’s Theatre had acquired as a place 
of public amusement. The defendants have succeeded to all these 
rights, and one of them, seems to me, is the name by which the plaintiff 
has conveyed theses premises. It is to be borne in mind that there is no 
attempt upon the part of the defendants to conceal the fact that they 
are the lessees and managers of this theatre. What, under these cir- 
cumstances, does the use of the name ‘ Booth’s Theatre’ indicate to the 
public? Nothing more, I imagine, than that this theatre was built by 
the plaintiff; that this is the theatre which he named upon its construc- 
tion ‘ Booth’s Theatre,’ and the place of amusement which had become 
known to the public under that name. The facts developed in this case 
are far from bringing it within the principles laid down in the case of 
Howe v. Searing, 10 How. P. R. 14, relied upon by the plaintiff as an 
authority to support his claim in this action. In that case the assignees 
of Howe conducted the whole business in his name, and the court up- 
held the injunction on the ground ‘that it was against public policy to 
allow a business to be conducted under any other name than that of the 
actual parties doing it. Itseems to me that the plaintiff, by his acts, 
has affixed his name to the theatre, so that his grantees and their suc- 
cessors have the right to call this building ‘ Booth’s Theatre,’ the name 
which he has given it. The motion for an injunction must be denied.” 


—TueE question “‘ Who is a laboring man, within the provisions of 
our statute in regard to exemptions?” is a question that has never 
yet been decided in the court of last resort. Two decisions have been 
made, however, in the District Court of Ramsey county, which may aid 
somewhat in the proper construction of the term. In St. P. F. &. M. 
Ins. Co. v. Leahy, defendant and R. R. Co. garnishee, defendant was a see- 
tion boss on a railroad ; his wages, to the amount of some fifty dollars, 
earned within ninety days previous, were garnisheed; judgment was 
rendered against garnishee before a justice, aud upon an appeal being 
taken and the question of exemption coming up before Wilkin, J. the 
following decision was rendered: ‘I do not think defendant is a laborer, 
within the meaning of the act of 1872, which exempts the wages of any 
laboring man or woman from execution and garnishment. The defen- 
dant was a section boss; he had charge of a gang of men and of keep- 
ing the track in order upon a section of a railroad, between St. Paul 
and Stillwater; he testifies that he was appointed to take care of the 
men, and to keep that section in order; that he kept the men’s time; 
that if the men did not work to suit him, he could discharge them; that 
he hired the men when the road master told him to, and that he directed 
the men where to go. He also stated that he was hired by the month ; 
that he received more than the others, because he kept the time. Al- 
though this defendant worked with the men, it is quite evident that his 

osition was different from that of a common laborer—that is, one who 
is dependent upon the daily labor of his hands alone, for the support 
of himself and family. He was in a position of trust, having the over- 
sight of laborers, and the charge, to a certain extent, of a portion of the 
road; he also received an increased compensation, in view of the care 
and responsibility required by his position. Judgment below must be 
affirmed.”” In Morand v. Prentiss, defendant, and R. R. Co., garnishee, 
the defendant was an engineer, in chargéof an engine, and sometimes 
working a day or so as machinist in the shops. Against his claim for 
his exemption, it was urged that the term “laboring man” was to be 
taken in its strict sense, and that it included those only who were en- 
gaged in manual occupations requiring little or no skill, and he did not 
come within that class. Brill, J., however, sustained the claim, accom- 
panying his order with the following memorandum: ‘TI think the de- 
endant is fairly included in the term laboring man, as used in our 
statutes of exemptions. The courts latterly have been inclined to give 
such statutes a liberal construction; and all the reasons for calling into 
existence such a statute to protect any class of laborers, seem to call for 
the application of this statute to the class of laborers to which defend- 
ant belongs. The case of the St. P. F. & M. Ins. Co. v. Leahy, was not 
a parallel case. The decision there was expressly placed upon the 
ground that defendant occupied a position of trust, having charge of a 
company of men, directing their movements, etc., and was not de- 
es ent on the labor of his hands for his support,”—The Syllabi, (St. 

‘aul, Minn. 
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